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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 1241-66 


Trerma A. DrepricH, 3305 Wheeler Road, S. E., Washing- 
ton, D. C.; Epwin Suetron and THetma A. Dreprica, 
Trustees U/W of Bernard T. Diedrich, Deceased, 
1511 K Street, N. W., Washington, D. C. 20005; Cuaza 
H. Donoxoz, 3606 Quesada Street, N. W., Washington, 
D. C., Plaintiff's, 


v. 


Tae Zoning Commission oF THE Distaicr or CoLUMBIA, 
District Building, Washington 4, D. C.; Cuantes M. 
Douxz, District Building, Washington 4, D. C.; Watrer 
N. Toserer, District Building, Washington 4, D. C.; 
Joun B. Duncan, District Building, Washington 4, 
D. C.; J. Gzosce Srewarr, Architect of the Capital, 
U. S. Capitol, Washington 1, D. C.; T. Surrow Jett, 


Department of Interior, Washington, D. C., 
Defendants. 


Complaint for Mandatory Injunction and Other Relief 


1. This is an action by Thelma A. Diedrich, owner of 
an undivided one-half interest in Parcel 235/64, containing 
approximately 14.05 acres, and Edwin Shelton and Thelma 
A. Diedrich, Trustees U/W of Bernard T. Diedrich, De- 
ceased, trustees as to an undivided one-half interest in 
Parcel 235/64 and Clara H. Donohoe, owner of Parcel 235/ 
35. The Defendants constitute the membership of the 
Zoning Commission of the District of Columbia, created 
by Act of Congress dated March 1, 1920, 41 Stat. 500, as 
amended, D. C. Code § 5-412 (1961). This action is di- 
rected against the Defendants as members of the Zoning 
Commission of the District of Columbia. 


2. This Court has jurisdiction by virtue of D. C. Code 
§ 11521 (Supp. V, 1966), by virtue of the nature of the 
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proceedings herein and by reason of the fact that the value 
of the real property which is the subject of this complaint 
exceeds Ten Thousand Dollars ($10,000.00) exclusive of 
interest and costs. 


3. On November 27, 1965, Plaintiffs, Diedrich, individu- 
ally, and Diedrich and Shelton, as trustees, filed an appli- 
cation with the Zoning Commission of the District of 
Columbia requesting an amendment of the zoning map to 
change Parcel 235/64, located on the west side of Wheeler 
Road between Alabama Avenue and Congress Street, S. E., 
and the south side of Savannah Street between 6th Street 
and Wheeler Road, S. E. from R-2 to R-5-A. A copy of 
the letter of application is attached hereto and by refer- 
ence incorporated herein and designated Exhibit A. 


4, On December 8, 1965, Plaintiffs Diedrich, individually, 
and Diedrich and Shelton, as trustees, were notified in 
writing that Defendant Zoning Commission received Plain- 
tiffs’ letter of application (designated Zoning Commis- 
sion File No. 65-124) and that careful consideration would 
be given to it. Thereafter, on December 28, 1965, Plain- 
tiffs were advised in writing that the Zoning Commission 
would consider Plaintiffs’ application at public hearing on 
January 24, 1966, and also would include Parcel 235/35 
owned by Plaintiff Clara H. Donohoe in the application and 
at the public hearing. Copy of the letter of December 8, 
1965, and that of December 28, 1965, are attached hereto 
and by reference incorporated herein and designated, re- 
spectively, Exhibit B and Exhibit C. 


5, Plaintiffs respectively represent to the Court as fol- 
lows: 


A. The Zoning Commission of the District of Columbia, 
by authority conferred by the Congress of the United 
States, under provisions of the Zoning Act of June 20, 
1938, as amended, (D. C. Code §§ 5-413 through 5-428 
(1961)), adopted on April 23, 1958, to be effective May 
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12, 1958, certain regulations and zoning maps that super- 
ceded in full, the zoning regulations and the ‘‘Official 
Height, Area and Use Atlases’’, in effect at the time. 


B. The Zoning Commission, from the inception of zoning 
in the District of Columbia in 1921, classified the Plain- 
tiffs’ site for apartment house use and such zoning con- 
tinued until May 12, 1958 when the property was rezoned 
from 40 ‘‘A’? District to the R-2 District, wherein apart- 
ments are not permitted. 


C. The change in zoning described in Paragraph 4 B, 
unlawfully and without just compensation, subjected Plain- 
tiffs’ land to substantial loss in value in that it cannot be 
used for apartment development. 

D. The Zoning Commission, in preparing and adopting 
the Zoning Regulations of the District of Columbia and 
the zoning map accompanying them, by which R-2 resi- 
dential single-family semi-detached zoning was placed on 


Plaintiffs’ property, improperly, unlawfully and in viola- 
tion of the requirements of the D. C. Code § 414 (1961), 
failed and refused to take cognizance of the actual physical 
development in and near Plaintiffs’ property, the changes 
which had taken place in that area since 1921, and the 
growing population of the District of Columbia, in general, 
and of this area, in particular. 


EB. On January 24, 1966, the Defendant conducted public 
hearing on designated Case No. 2 on its agenda, to con- 
sider a change from R-2 to R-5-A, Parcels 235/64 and 235/ 
35, said property located on the west side of Wheeler Road 
between Alabama Avenue and Congress Street, S. E., and 
the south side of Savannah Street between 6th Street and 
Wheeler Road, S. E. 


The following evidence was presented at this public hear- 
ing: 

(1) The Director of Planning for the District of Colum- 
bia submitted the Zoning Advisory Council’s report which 
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recommended the approval of the requested rezoning. The 
Zoning Advisory Council was established pursuant to the 
Zoning Act of June 20, 1938 and as thereafter amended in 
D. C. Code § 5-417 (1961). The Zoning Advisory Council 
is composed of a representative designated by the Zoning 
Commission of the District of Columbia, a representative 
designated by the National Capital Planning Commission 
and a representative designated by the Commissioners of 
the District of Columbia. Said Zoning Advisory Council 
report is attached hereto and by reference incorporated 
herein and designated Exhibit D. 


(2) The advisory report from the Citizens’? Advisory 
Committee, the membership of which is appointed by the 
Commissioners of the District of Columbia, recommended 
that the zoning application be granted. 


(3) Copy of zoning map received into evidence by the 
Defendants disclosed that the predominant zoning in the 
vicinity of the subject site is R-5-A, the zoning classifica- 
tion Plaintiffs seek for their property. Further, such 
R-5-A zoning exists and adjoins the subject site both to 
the east and west and thus the extension of the R-5-A 
District would be an orderly extension of the R-5-A Dis- 
trict. 


(4) The proposed extension of the R-5-A District to 
embrace Plaintiffs’ property also complies with the re- 
quirements of the 1965-1985 Proposed Physical Develop- 
ment Policies for Washington, D. C. as prepared by the 
staff of the National Capital Planning Commission. 


(5) The subject property fronts on wide and improved 
Wheeler Road, with direct highway access to such im- 
portant thoroughfares as Alabama Avenue and South 
Capitol Street, which in turn provide direct access to the 
central city and nearby Maryland suburban areas. The 
site is served by excellent public transportation now avail- 
able on Wheeler Road and nearby Nichols Avenue. 
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(6) Zoning history of site and surrounding area sup- 
ports the rezoning. The Defendants, in Zoning Map 
Amendment Case No. 1, January 16, 1963 public hearing, 
extended the R-5-A District to embrace property immedi- 
ately adjacent to the subject site from the R-2 District to 
the R-5-A District. South of the subject property, the 
Defendant Zoning Commission, in Case No. 10, October 
29, 1958 public hearing, changed from R-2 to C-1 lot 800 
in Square 5960. 


(7) The site enjoys many favorable conditions as a choice 
apartment house location. Nearby is the large employ- 
ment center at St. Elizabeth’s Hospital. Also in close 
proximity, are the Oxon Run Recreation Center and the 
Congress Heights playground. Further, the site is suffi- 
ciently large, containing approximately fourteen and one- 
half acres, to permit development similar to other new 
attractive apartment house developments. 


(8) There is a serious housing shortage now existing in 


the District of Columbia. Including substandard types of 
housing in the housing computations, the shortage exceeds 
50,000 housing units and may total 100,000 housing units. 
For a number of years multi-family (apartment building) 
housing units have provided the principal means of in- 
creasing the city’s housing inventory. 


(9) Within the past ten years, there has been no single- 
family development, either of the fully detached, semi- 
detached or row house construction, in this general area. 


(10) Mr. Thornton W. Owen, outstanding local real estate 
appraiser, expressed the opinion that the proposed zoning 
change would not have any adverse effect on the general 
character of the neighborhood or the future development 
of the area or on the value of surrounding properties. He 
stated further that the rezoning of this property to R-5-A 
would contribute greatly to alleviating an already existing 
shortage in this type of zoning. 
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(11) Existing and proposed school construction will be 
adequate to accommodate the future population that would 
be housed on the subject site if the zoning request were 
granted. 


(12) There was opposition from the residents south of 
the subject site who reside in the semi-detached dwellings 
located along Congress Street and Upsal Street, S. E. 
These houses were built prior to 1958 and were erected 
at a time when the Plaintiffs’ site as well as the protest- 
ants’ site was zoned for apartment use. The protestants 
presented no substantial evidence in support of their op- 
position to the Plaintiffs’ request for rezoning. 


6. The record in Zoning ‘Commission File No. 65-124 con- 
tains no substantial evidence contrary to the eivdence pre- 
sented in Paragraph 5 above. 


7. The Zoning Commission, in executive session, on Feb- 
ruary 15, 1966, denied Plaintiffs’ application for the sub- 
ject change in zoning. The Zoning Commission presented 


no reasons for the denial of the request. A copy of the 
letter of notice of Zoning Commission’s action is attached 
hereto and by reference incorporated herein and designated 
Exhibit E. 


8. Zoning Commission’s action in denying the rezoning 
of Plaintiffs’ property is contrary to the substantial and 
uncontroverted evidence of record and accordingly was 
unreasonable, arbitrary and capricious, discriminatory and 
unlawful. 


9. The action of the Zoning Commission in refusing the 
rezoning of the subject property constitutes a taking of 
property in violation of the constitutional rights of the 
Plaintiffs. 

10. The Zoning Commission acted contrary to law in 
failing to set forth its reasons for the denial of the re- 
quested rezoning. 
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11. The Zoning Commission, in denying the application 
filed in Zoning Commission File No. 65-124, acted con- 
trary to and in violation of its statutory authority to pro- 
vide for the zoning of the District of Columbia. 


12. The Zoning Commission’s denial of the requested 
rezoning was contrary and inimical to the general welfare 
in that it denied the logical development and use of the 
property for multi-family (apartment building) housing 
units necessary in the District of Columbia towards the 
relief of its present critical housing shortage. 


Wuererore, the premises considered, Plaintiffs respect- 
fully pray: 


1. That the Court grant Plaintiffs a mandatory injunc- 
tion requiring the Zoning Commission of the District of 
Columbia and its members to vacate the order of the Com- 
mission entered February 15, 1966, in Zoning Commis- 
sion File No. 65-124 and to order the Zoning Commission 
to rezone Plaintiffs’ real property as hereinbefore de- 
scribed, from R-2 to R-5-A. 


2. For such other and further relief as to the Court may 
seem just and proper. 


Wruzes & Artis 
700 Tower Building 
Washington, D. C. 20005 
By Norman M. Guascow 
Norman M. Glasgow 


Gzorce H. Crank 
George H. Clark 


Waarne S. Quin 
Whayne S. Quin 
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EXHIBIT “A” 
November 27, 1965 


Zoning Commission for the 
District of Columbia 

District Building 

14th and E Streets, N. W. 

Washington, D. C. 


Gentlemen: 


Application is hereby made on behalf of Edwin Shelton 
and Thelma Diedrich, Trustees under the Will of Bernard 
T. Diedrich, deceased, for the rezoning from R-2 to R-5-A 
of a tract of land known as parcel 235/64, containing ap- 
proximately 14.05 acres of land with 543.21 feet of frontage 
on Wheeler Road, S. E. and more specifically shown on 
the enclosed plat of survey. In support of the requested 
change in zoning, the applicant submits the following: 


1. The proposed zoning change is in accordance with 


the development of a comprehensive zoning plan for the 
area. 


There is attached hereto as an exhibit a photo copy of a 
portion of the zoning map for the subject property and 
surrounding area. This plat discloses that the subject 
property is bounded on the north between Wheeler Road 
and Congress Heights Playground by R-5-A zoning, to 
the east by R-5-A zoning and to the south by R-2 but 
touching at a point R-5-A zoning. Accordingly, from a 
comprehensive map standpoint, the R-5-A zoning is the 
predominant zoning in the subject area. 


2. Site well located for apartment development. 


The subject property fronts on the wide improved 
Wheeler Road providing direct access to such important 
through streets as Alabama Avenue, South Capitol Street 
and other principal arteries providing direct access into 
the city. Wheeler Road also provides direct access into 
Maryland. Also, reproduced is page 7 from the yellow 
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pages of the telephone directory showing bus service to 
the subject site. 


3. Zoning history of site and surrounding area. 


Prior to 1958, the subject property was zoned Residential 
40-foot A which permitted the erection of garden apart- 
ments and, with a setback, high-rise apartment structures. 
A copy of part of the Zoning Use Map of the District of 
Columbia, 1951, is attached. It shows the Residential A 
District along with a limited amount of Residential ASR. 
Also attached is a photo copy of a part of the Zoning Map 
of the District of Columbia adopted May 12, 1958 and re- 
vised to July 1, 1960, showing the zoning pattern after the 
1958 rezoning of the District of Columbia. This may be 
contrasted to a copy of the present zoning map for the 
subject area. This comparison will show the change to 
R-5-A for a substantial area south of the subject property 
and, also, the C-1 neighborhood commercial on Wheeler 
Road south of the subject area. Copies of the Zoning 
Advisory Council Reports for these changes in zoning are 
attached hereto. 


4. The proposed change im zoning will permit further 
development of this area consistent with its present fine 
character. 


The subject site is ideally located, being near St. Eliza- 
beths Hospital, convenient to the large Oxon Run Recrea- 
tional Center and immediately opposite the Congress 
Heights Playground located south of Alabama Avenue 
and opposite the subject site. Because of its physical lo- 
cation, the subject property should be appropriately de- 
veloped as an important asset to this area of the city. 


5. From a city-wide standpoint, the most critical need 
is to increase the housing supply. 


In the event the rezoning sought is obtained, construction 
will commence shortly to provide in excess of 500 addi- 
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tional housing units of good quality construction but at a 
rental rate that will provide housing for medium and low 
medium income families. The Zoning Commission is aware 
that the housing shortage in the District of Columbia, in- 
cluding substandard types of units, exceeds 50,000 housing 
units and may total as many as 100,000 housing units. 


6. The proposed rezoning will not adversely affect the 
present character or future development of the area. 


The applicants are prepared to demonstrate at a public 
hearing that the proposed rezoning of this large tract of 
land will bring stability to the neighborhood and will most 
appropriately serve the area by further extending the 
R-5-A zoning within the comprehensive plan for this area. 


Based upon the foregoing, it is respectfully requested 
that a public hearing be granted to consider this change 
of zoning from R-2 to R-5-A. 


Respectfully submitted, 


NMG/GHC/es 
Enclosures 
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EXHIBIT ‘‘D”’ 
January 21, 1966 
Zonine Apvisory Counc REPorr 
January 24, 1966 Hearne 
CasE #2 
“‘Change from R-2 to R-5-A parcels 235/64 and 235/35, 
said property located on the west side of Wheeler Rd. 
between Alabama Avenue and Congress Street, S. E., and 
the south side of Savannah Street between 6th Street and 
Wheeler Road, S. B. (65-124).”’ 
The original petition for a change in zoning was for 
parcel 235/64; parcel 235/35 has been included by the 
Zoning Commission to round out the request and make 


possible the consideration of a more logical zoning dis- 
trict line. 


The site contains a little over 14.5 acres and is unde- 
veloped except for a house facing Wheeler Road. The 


land across Wheeler Road is zoned R-5-A and is being 
developed with low-density apartments. Similarly, the 
land along the south end of Randle Place is being developed 
with garden apartments. Both of these projects are going 
to improve the neighborhood. To the south of the site 
along Congress and Upsal Streets the lots are developed 
with one-family semi-detached dwellings. To the north of 
unimproved Savannah Street half the block front is a 
park and the other half is developed with old single-family 
detached dwellings. 


In the opinion of the Council the new apartments now 
being built and those that could be built on this site will 
bring about an improvement in the neighborhood. 


Therefore, the Council recommends approval. 
(s) AztHur B. Harron 


(s) Wuium F. Molwrosz 
(s) Herserr R. Haar, JR. 
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EXHIBIT “‘E” 


GOVEBNMENT OF THE DISTRICT OF COLUMBIA 
ZONING COMMISSION 


(seat) 
February 17, 1966 


Zoning Commission File No. 65-124 
Wilkes and Artis 

500 Tower Building 

14th and K Streets, N. W. 
Washington, D. C. 20005 


Gentlemen: 


The Zoning Commission in executive session on February 
15, 1966, after public hearing held on January 24, 1965, 
denied a proposal to amend the Zoning Map which includes 
the property in your application dated November 27, 1965; 
change from R-2 to R-5-A parcels 235/64 and 235/35, said 


property located on the west side of Wheeler Rd. between 
Alabama Ave. and ‘Congress St., S.E., and the south side 
of Savannah St. between 6th St. and Wheeler Rd, S. E. 


H. G. Asaton 
H. G. Ashton 
Administrative Officer 
HGA/v]j 
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DISTRICT OF COLUMBIA 
ZONING COMMISSION 
PUBLIC HEARING 


In the Matter of: 
Map Casz No. 2 


Room 500 
District Building 
Washington, D. C. 
January 24, 1966 
The Zoning Commission met, pursuant to notice, in Room 
500, District Building, 14th & Pennsylvania Avenue, North- 
west, Washington, D. C., Monday, January 24, 1966. 


MemeBers or THE Zontne ComMMISSION : 


General C. M. Duke, Chairman 
Commissioner Walter N. Tobriner 


Commissioner John B. Duncan 
Mr. J. George Stewart 
Mr. T. Sutton Jett 


Starr Mempers PRESENT: 


Mr. Arthur B. Hatton, 
Director of Planning 

Mr. Henry G. Ashton, 
Associate Planner 


Monday — January 24, 1966 
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162 Chairman Tobriner: Thank you all very much. 
We’ll take this case under advisement and pass on 
now to Case No. Two. 
Mr. Interdonato: Thank you, Mr. Commissioners. 


[Reporter’s Note: At this time there are two members 
of the Commission present: Commissioners Tobriner and 
Dunean. Absent: Gen. Duke, J. George Stewart and T. 
Sutton Jett.] 


Chairman Tobriner: Mr. Ashton. 
163 Mr. Ashton: Map Case No. Two— 
‘“‘Change from R-2 to R-5-A parcels 235/64 and 
235/35, said property located on the west side of Wheeler 
Road between Alabama Avenue and Congress Street, S. E., 
and the south side of Savannah Street between 6th and 
Wheeler Road, Southeast.”’ [65-124] 
Commissioner Tobriner: Please lets be more quiet. 
Mr. Arthur Hatton: In this case the Zoning Advisory 
Council reports: 


[Mr. Hatton then read verbatim the Report of the Zon- 
ing Advisory Council which appears on the following page 
of the Transcript.] 


164 January 21, 1966 
Zonine Apvisory Counc, Report 
January 24, 1966 Hrarine 
Case + 2 


‘‘Change from R-2 to R-5-A parcels 235/64 and 235/35, 
said property located on the west side of Wheeler Rd. 
between Alabama Avenue and Congress Street, S. E., and 
the south side of Savannah Street between 6th Street and 
Wheeler Road, S.E. (65-124).’” 


The original petition for a change in zoning was for 
parcel 235/64; parcel 225/35 has been included by the 
Zoning Commission to round out the request and make 
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possible the consideration of a more logical zoning district 
Tine. 

The site contains a little over 14.5 acres and is unde- 
veloped except for a house facing Wheeler Road. The 
land across Wheeler Road is zoned R-5-A and is being 
developed with low density apartments. Similarly, the 
land along the south end of Randle Place is being developed 
with garden apartments. Both of these projects are going 
to improve the neighborhood. To the south of the site 
along Congress and Upsal Street the lots are developed 
with one-family semi-detached dwellings. To the north of 
unimproved Savannah Street half the block front is a 
park and the other half is developed with old single-family 
detached dwellings. 


In the opinion of the Council the new apartments now 
being built and those that could be built on this site will 
bring about an improvement in the neighborhood. 


Therefore, the Council recommends approval. 


(s) Aztaur B. Hatrox 
(s) Wiuuam F. MoIwrose 
(s) Herserr R. Haar, JR. 


165 Mr. Arthur Hatton: (Continues) The Citizens’ 
Zoning Advisory Committee voted in favor which is 
consistent with its previous recommendations that R-2 be 
changed to R-5-A. This permit garden-type apartments 
and other provisions remain the same, that is, forty per- 
cent lot occupancy, three story height, forty foot height, 
etcetera. The Committee unanimously recommended ap- 
proval. 
Commissioner Tobriner: Will the proponents of the ap- 
plication come forward, please? 


[Brief pause.] 


17 


Commissioner Tobriner: Now how many to appear in 
favor of the proposed application? 


[Several witnesses responded.] 


Commissioner Tobriner: Now how many are opposed? 


[Two witnesses raised their hands in opposition.] 


Commissioner Tobriner: All right, Mr. Glasgow, you 
may proceed. 

Mr. Norman M. Glasgow: Thank you. Mr. Chairman 
and Members of the Zoning Commission my name is Nor- 
man M. Glasgow and Mr. George H. Clark and I appear 
here together with Mr. Edwin Shelton who is seated at 
my right. 

Before I proceed I would like Mr. Shelton to make 
166 a short introductory statement concerning the ap- 
plicant in the proposed development of this site. 

Mr. Edwin Shelton: If you please Members of the Board, 
my name is Edwin Shelton. I am a lawyer with offices at 
1511 K Street, Northwest, Washington, D. C. I have 
represented the Diedrich’s for a good many years. This 
property has been in the Diedrich family for approximately 
seventy-two years. Mr. Bernard T. Diedrich died in 1962 
and under his will he left undivided one half interest to 
his widow, Thelma Diedrich and the other half to myself 
and we are trustees. We have received an offer from 
the First Charter Corporation who is represented here by 
Mr. Gewirz to purchase the property. And this will be for 
apartment development and we will submit that to the 
Court for its consideration and approval order nist pro- 
ceedings. That concludes my statement. 

Commissioner Tobriner: Thank you. 

Mr. Shelton: Excuse me, I might add this. As trustee 
we felt needed court approval because we do have to have 
a court order to sell this and would be in the best interest 
of the estate. 
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Mr. Glasgow: Mr. Chairman, we pass before you copies 

of our statement and we would like to put in the 

167 record our full statement as our exhibit and I would 
like to have that marked as our exhibit— 

Mr. Ashton: No. Six. 

Mr. Glasgow: Six. 

Commissioner Tobriner: Without objection it will be 
received in the record. 

Mr. Glasgow: Proceeding with our statement—the ap- 
plicants are the owners and I might state at this point 
tha twe represent not only the Diedrichs but also Clara H. 
Donohoe, the remaining property that was included in this 
application and designated as 235 over 35. She joins in 
and is a participant in this application. There is offered 
as our Exhibit No. Seven an aerial photograph and I 
would like to quickly point this out. 


[Mr. Glasgow briefly shows the subject area on aerial 
photo.] 


Mr. Glasgow: Now we next offer as Exhibit Seven— 
rather Hight—a reproduction of the zoning map 9 show- 
ing in red the zoning changes approved in this area since 
the adoption of the new zoning plan for the city in 1958. 
All of this is R-5-A [indicating on the map] as you can 
see and the predominant is R-5-A. It is noted that this is 

the area that a recent zoning change occurred which 
168 extends the R-5-A. Then there is the playground 
area here. 

Commissioner Duncan: What is it bounded by on the 
north? 

Mr. Glasgow: On the north it is bounded by R-5-A and 
by the playground. Congress Heights playground would 
be right here [indicating on the map]. 


[The Chairman, General C. M. Duke, returns to the hear- 
ing at 2:20 P.M.] 
Mr. Glasgow: Now another area that recently had a 


zoning change to C-1 and that is right here and both of 
these changes have been since the zoning plan of 1958. 
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Now in support of the relief that we seek we first state 
that the proposed zoning change in accordance with the 
development of a comprehensive zoning plan for the area. 
Exhibit No. Eight is a copy of the zoning map which we 
have heretofore submitted shows that the predominant 
zoning for this area is R-5-A. In fact if you go back a 
number of years the R-5-A practically blankets this section 
of the city and it was only in 1958 that this tract lost its 
apartment zoning so for many years it was zoned for apart- 
ment use. Further, it shows that the R-5-A zoning that 
adjoins the subject site, as indicated on our exhibit, both 

as to the east and the west and as to the—part of 
169 the north boundary excepting for the portion that 

abuts the recreational area. So that the extension 
that we seek here would be orderly and in no way consti- 
tutes spot zoning. 

This extension of the R-5-A zoning also complies with 
the requirements of the 1965-85 Proposed Physical De- 
velopment policies for Washington, D. C. as prepared by 
the staff of the National Capital Planning Commission. 
For the convenience of the members of the Commission, 
pages 68 and 69 have been reproduced and included in the 
appendix of our statement. The map at 68 and the land 
use for the subject property for medium density residential 
development. If you’ll look right in the back of our book- 
let there you will see the predominant use also shown which 
is garden type of development. You can see the area south 
of the St. Elizabeth’s area which is this white area toward 
center of the map. 

Commissioner Tobriner: Mr. Glasgow, what are the 
school statistics in the neighborhood? 

Mr. Glasgow: The school statistics in the neighborhood, 
I am confident without looking at them are that there is 
need for additional facilities. There is a school under con- 
struction within a couple of blocks of the subject site at 
this time. In fact that is shown on the aerial photograph. 
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Commissioner Tobriner: Is there a present over- 
170 population at these schools? 

Mr. Glasgow: I would assume so because there is 
a school here under construction right now. 

Commissioner Tobriner: How many units? 

Mr. Glasgow: Approximately 400 units. 

Commissioner Tobriner: What type units would they be? 

Mr. Glasgow: The unit breakdown—Mr. Haft, what 
would that be? We can submit that, Mr. Tobriner. 

It would develop a substantial school population just as 
much as if it were developed for single family housing. 
There is no question about it. Single family, of course, 
would have a maximum impact but there would be fewer 
units. 

Mr. Tobriner: Right. 

Mr. Glasgow: Certainly we recognize the fact that ad- 
ditional schools will have to be built to accommodate the 
additional population that would be housed in this area. 

Commissioner Duncan: Are you implying here today that 
what you submit for court approval is going to be a rent 
figure as such? 

Mr. Glasgow: No, sir. The only relevance is it is possi- 
ble in a court proceeding that someone else could be the 

high bidder in this property and that the developers 
171 that have been selected now and the testimony that 

is being presented here today is that—is the best 
information that we have available. We do not want to 
mislead the Commission. We’re appearing here and pre- 
senting all the facts. We believe that we have the person 
that is going to buy the property and it is a court pro- 
ceeding and it is an order nisi type proceeding and if 
someone else comes in and the bids are more or for more 
money for the property and the prospective purchaser does 
not meet that offer then under an order nisi type proceed- 
ing it is sold to the highest bidder. 

Commissioner Duncan: May I ask why that would not 
be to the advantage of the applicant then await the court 
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order and then determine—have that purchaser determine 
what is going to be built on the site? 

Mr. Glasgow: Mr. Commissioner, it is very difficult to 
come into court and give that type of order wherein you 
say that if we are able to successfully secure the zoning 
then we would proceed on that basis. I don’t think the 
sellers have any objection to the Zoning Commission delay- 
ing an action here in order that the Zoning Commission 
who would know who would ultimately become the owner 
of a property. 

Commissioner Tobriner: I hope you didn’t bid on that 
basis. 


Commissioner Duncan: Well, I do have an in- 

172-185 terest in this and I think counsel is well aware 
of it that in these areas and general vicinity it is 
certainly hoped that nothing would be done that would 
be done that would deteriorate and would not be row 
houses and factors contributing to deterioration. So I am 


really trying to get an indication of what you plan to do 
in there and that is the reason that I am pursuing this 
question. 

Mr. Glasgow: Mr. Duncan, to answer you direct we have 
brought here the people that are bidding on this property 
that have submitted the offer that we have to submit for 
court approval and we are very competent that the price 
that they are offering is a top price. They recognize the 
value of this location and they have what we believe is a 
very sound concept of the development of the property and 
they have been willing to assume the costs of getting 
topographic studies of the property, engaging their archi- 
tect to make the preliminary studies and advise them on 
the matter and this is all we can state with certainty 
because from now on we would be speculating on what 
the outcome would be in an order nisi proceeding, but we 
do feel that this is the type of development and anyone 
that is going to pay the price in excess if anyone does 
come forward it will be equally as good. You build cheap 
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projects on cheap land; you don’t build good projects 
186 on cheap land—I mean cheap projects on expensive 

land and this would be the situation. This is a very 
high price for this land— 

Commissioner Tobriner: It’s a contract purchase? 

Mr. Glasgow: It is a contract purchase dependent on 
the zoning, but it is a substantial price and would command 
the type of development that a developer would have to 
build something consistent with the Wingate type of treat- 
ment or Fort Chaplain type of treatment. 

Commissioner Duncan: I may have anticipated some of 
your testimony, Mr. Glasgow, and if so I am sorry for 
having— 

Mr. Glasgow: Not at all, Mr. Commissioner. 

Now proceeding along with our statement. We have indi- 
cated we have indicated (sic) at page 68 and 69 of the 1965 
and 85 plan as presented by the staff of the National 
Planning Commission that they recognize that this area 
and I quote from page 69 there: 


<< At the same time Anacostia can number these potentials 
among its many oportunities; the potential for a large net 
increase in density and development of vacant land; the 
potential for significant improvements in accessibility 
187 due to the introduction of rapid transit; and the 
potential development of under utilized park, open 
space, and topographic resources which would contribute 
to both the area-wide and city wide recreation systems.” 


Now our second point—this site enjoys favorable loca- 
tion and the subject property fronts on the widened Wheeler 
Road and provides access to such important thoroughfares 
as Alabama Avenue, South Capitol Street from which di- 
rect access is provided to the central city and the nearby 
Maryland areas. Excellent public transportation presently 
exists on Wheeler Road and nearby Nichols Avenue. A 
reproduction of page seven of the yellow pages of the 
telephone directory lists the bus service immediately avail- 
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able at the site and other bus services at close proximity 
thereto. 

Our zoning history of site and surrounding area. Since 
1958 when the subject property and adjacent land im- 
mediately to the west was placed in the R-2 zone, this 
commission has in various applications extended the R-5-A 

district to embrace the land immediately west of the 
188 subject site. In addition, the Zoning Commission 

restored C-1 zoning for the small commercial site 
fronting on Wheeler Road south of Upsal Street. 

Now we have listed and set forth in your appendix to 
the booklet the report to the Zoning Advisory Council 
and you'll see the first is case No. One of the 1953 hearing 
to chang R-2 to the R-5-A lots one to eight in Square 5973 
and certain other lots in that square. Now at the second 
page there is the following at the top: 


“‘The Council is also of the opinion that a change of the 
zoning of the land under consideration here to R-5-A, can, 
with an additional rezoning of the area to the east, be 


sustained as a comprehensive revision of the existing zone 
plan to permit enlargement of present apartment house 
districts.”’ 


Then they further conclude that: 


‘‘We believe further that the owners of the unimproved 
land included in this discussion will not proceed with one 
family development. This conclusion is based upon 
189 probable sales resistance with resulting investment 
risk. Apartment construction on the other hand, 
appears much more practicable and should not entail any 
material investment risk. If changed to R-5-A some of 
the area will undoubtedly be developed promptly. 
‘‘The Council recommends approval.”’ 


And then, of course, the commercial rezoning follows 
in the appendix. 

Now proceeding to our fourth point. The proposed 
change in zoning will promote further development of this 
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area consistent with its present fine character. There 
are many favorable conditions which the subject site enjoys 
and in a choice of an apartment house site. There is the 
close proximity of the St. Elizabeths Hospital, a large em- 
ployment center and there is a the Oxon Run Recreational 
Center, the Congress Heights Playground and excellent 
highway access both served by public transportation and 
the highway network. 

In addition, the site is sufficiently large to permit a 
totally planned apartment project similar to the nearby 
Wingate project or the Fort Chaplin project on the East 

Capitol Street near Benning Road. 
190 Commissioner Duncan: I understand that the 
Wingate has swimming pool and other recreational 
facilities? 

Mr. Glasgow: That is right. 

Now on this point we call Mr. Leonard Haft of the firm 
of architects and planners, Cohen and Haft. As the Com- 
mission may know, Mr. Haft’s firm served as the architects 
and planners for both the Wingate and Fort Chaplin devel- 
opments. Therefore, without further introduction, we pre- 
sent our first witness Mr. Haft to briefly describe the type 
of development proposed. 

Mr. Haft. 

Mr. Leonard Haft: My name is Leonard Haft with the 
firm of Cohen & Haft and Associates. Our firm has been 
requested by the proposed developers of this parcel in- 
volved in today’s application to design and plan the project. 
As you know this parcel contains about 14 and half acres 
with a frontage of about 550 feet on Wheeler Road. The 
site is generally level adjacent to Wheeler Road but has 
topographically difficult conditions—rather steep on the 
westerly portion of it. This westerly difficult portion of 
the site totals approximately two acres. It is not build- 

able, but would provide desirable natural features 
191 for an attractive recreational and picnic areas for 
an apartment development. 
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I was requested to study the site and report the type of 
development most suitable for the site and the area. I 
have advised the proposed developer that the site is well 
located and topographically suited to a development similar 
to the Wingate project, located nearby and also the Fort 
Chaplin project. I brought with me today the two site 
plans—one of Wingate and one of Fort Chaplin— 

Commissioner Duncan: Isn’t there a high rise— 

Mr. Haft: There is a Wingate House which is a high 
rise, yes, sir. And then the Wingate Hast which is low 
rise. 

Our firm served, as you have already heard from Mr. 
Glasgow, as the architects for these projects and I have 
these site plans available for your consideration. The 
Fort Chaplin site contains approximately 13 acres. At 
Wingate, the portion of the site devoted to garden apart- 
ment development is approximately the same size. Thus, 
the three sites are comparable as to size, location, and to 
the some (sic) degree, topography. 

This project would be a real contribution in the quality 
of living units available. In planning and designing the 

project we would endeavor to provide many of the 
192 amenities available to the residents of the Wingate 

East and Fort Chaplin some of which are depicted 
in the photographs which I would like to show you. Some 
of these amenities are play areas, community center, bath 
house, swimming pool, and landscaping. At the Wingate 
we have faced units onto quiet interior courts and provided 
parking on the perimeter areas well removed from the 
living areas. 

Commissioner Tobriner: Do you have any idea of the 
rent scales of such a project? 

Mr. Glasgow: We have a schedule of the rent scales 
which I will pass up to the members. 

Mr. Gewirz will deal with that matter. Mr. Gewirz, 
would you step up here and speak briefly on that. 

Mr. Gewirz: The one bedroom would be in the $120 a 
month category including all utilities. Two bedroom would 
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be around $135 to $140 and three bedroom would be pro- 
portionately higher than that. 

Mr. Glasgow: Mr. Gewirz, if you are the successful 
contract purchaser for this property would you be prepared 
to submit yourself to a project similar in character and 
quality to the Fort Chaplin and the Wingate type of 

development? 
193 Mr. Gewirz: I like those two types of developments 
very much. We have built similar developments 
elsewhere but not in the District, designed by Cohen and 
Haft. They do excellent work and we have rented many 
apartments designed by them. I think apartments of this 
type would be acceptable in the area. 

Commissioner Tobriner: You haven’t answered the 
question. 

Mr. Glasgow: Are you prepared to make such develop- 
ment here. 

Mr. Gewirz: And we are prepared to develop similar 
type of units in this location. 

Mr. Glasgow: And with the same type community devel- 
velopments and open space and community room and 
swimming pool? 

Mr. Gewirz: Oh, by all means. I wouldn’t build a large 
project without it. 

Commissioner Duncan: And you say that the one bed- 
room run in the neighborhood of $120—do you mean $129? 

Mr. Gewirz: No, sir, I mean $120—not more than $125. 

Commissioner Duncan: What does the Wingate charge 

now for a one bedroom? 
194 Mr. Gewirz: They charge around $120 to $125. 
I think the maximum is around $126. There’s a 
neighborhood building that charges $120 also. 

Commissioner Duncan: Would this include air-condition- 
ing and so forth? 

Mr. Gewirz: Air-condition and patios—yes. Large closets 
and sliding doors and all the amenities that an apartment 
should have. 
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I like to build communities. Total communities, places 
where I would like to live—where there are trees and play 
areas and children and such. There will be a number of 
plan areas and, of course, swimming pools. I have had 
nurseries in some community houses and baby sitting and 
dancing lessons, sewing and cooking lessons and there will 
probably be a kitchen in the community house. 

Mr. Glasgow: Any further questions of this witness? 


[No response by the Commission Members.] 


Mr. Glasgow: Now while we are on this point of com- 
mitment, I think in my desire to be as overly cautious as 
I have that I have created some doubt as to the likelihood 
that Mr. Gewirz and his associates will be the successful 

contract purchaser of this property. Mr. Shelton 
195 who is much more expert on real estate than I would 
like to comment just one more minute on that point. 

Mr. Edwin Shelton: Members of the Commission in this 
proceeding Mr. Gewirz has made what we feel is a very 
attractive offer and we have others who had an interest in 
it but Mr. Gewirz’ was the first offer that we have had 
favorable in this regard and being a trustee and I don’t 
believe any bank in town, I am sure that Mr. Tobriner has 
had many years experience on this too, would sell this prop- 
erty without an order of the court to protect yourself as 
trustee and see that you got the best available price and 
I would go further and say that Mr. Gewirz has spent con- 
siderable time and he has spent time on what he is going 
to do there and how he is going to develop it and even if 
there was a competitive bidder in court I don’t think Mr. 
Gewirz would be so willing not to increase his offer. It 
is my opinion that, perhaps, Mr. Gewirz would be the 
successful purchaser of the property. I feel that with the 
money that Mr. Gewirz has spent on his plans and studies 
that he would be the one to develop it. 

Now there isn’t any other way that I can handle it but 
by a order nist proceedings in the best interest of the estate 
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I cannot get a conditional order of the court saying 
196 that the sales has been confirmed and ratified pro- 

viding this. We’re not a speculator and have had the 
property for 72 years and I don’t know of any other legal 
way to handle it. 


[Commissioner Walter N. Tobriner left the hearing room 
at 2:45 p. m.] 


Mr. Glasgow: Now proceeding the fifth point that sup- 
ports the granting the relief is that the rezoning will help 
solve a major citywide problem, namely, increasing the 
housing supply. The Zoning Commission is no doubt 
aware of the fact that there probably exists today a need 
by reason of lack of units substandard type of facilities— 
a need for in excess of 50,000 housing units and this may 
even approach 100,000 units. Thus, the opportunities to 
increase the housing inventory supply on sites suited for 
such development present a most compelling case wherein 
the granting of zoning relief contributes to a citywide 
need. 

Commissioner Duncan: May I ask a question? 

Mr. Glasgow: Yes, sir. 

Commissioner Duncan: In those figures how much is 
low income housing as distinguished from low-medium 

income and medium income? 
197 Mr. Glasgow: The figures are not compiled that 
way. 

All I am saying is that this type of project is geared 
for the medium income—one weeks (sic) salary for one 
month’s rent and that would be the type of rental market 
for which we would seek to satisfy. 

But I have said the same think that you have said time 
and time again in various ways and in this it is fine to 
talk about a housing shortage but you don’t solve it with 
talk you solve it by building more housing units whether it 
is for the man at the top of the ladder or the man at the 
bottom of the ladder and if you have more units than de- 
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mand rents will fall into line to fill those units up; but our 
problem has been that we have had too few units available 
and this will contribute to providing substantial units. 

Commissioner Duncan: You’re saying that this will pro- 
vide units for those middle income or medium income 
groups. 

Mr. Glasgow: No doubt about it. 

Now we also point out that concluding in November of 
1965 construction was approved for 8,000 apartment units 
in the District and only 255 units were approved for single 

family residential construction including the fully 
198 detached dwellings, semi-detached and row and town 

houses. I submit that it is abundantly clear that the 
clear solution to the housing shortage in the District of 
Columbia can only be sought and solved through the con- 
struction of more apartment units. 

It is also important to note that within the past ten 
years there has not been a single family dwelling either 
of the fully detached, semi-detached or row house con- 
struction in this general area and all new construction has 
been of the multi-family type. The reason for such con- 
struction is apparent. Because of the scarcity of land 
within this area, land values do not permit the development 
of residential construction which will permit a builder to 
erect single family dwellings in this area in competition 
with similar developments in Maryland and Virginia. 

It is not realistic to expect that the subject site will 
be developed under its present zoning. This is particularly 
true for approximately two acres of the site which is very 
rugged topographically with steep banks and differences 
in elevation totalling as much as sixty feet. 

Now our sixth point—The proposed rezoning will not 
adversely affect the present character of the future devel- 

opment of the area. Now we have obtained an 
199 opinion of Mr. Thorton Owen, outstanding local real 
estate appraiser, and he is prepared—has prepared 
a written opinion relating to the proposed zoning change 
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as to the effect on the proposed zoning change and the 
present character and future development of the area. 

His statement is set forth in the appendix but his im- 
portant point is set forth as follows: 


“Changing of the zoning of this property from R-2 to 
R-5-A would be in keeping with this trend, and compatible 
with the development in this section of the city. Such a 
change of zoning would not have any adverse effect on the 
general character of the neighborhood or future develop- 
ment of the area, or any adverse effect on the value of the 
surrounding properties. The subject tract is one of the 
few remaining tracts in the area that could be made avail- 
able for multiple housing. The rezoning of this property 
to R-5-A would contribute greatly to alleviating an already 
existing shortage in this type of zoning.”’ 


200 That concludes our direct presentation and Mr. 
Shelton has something to call to my attention. 


[Mr. Glasgow confers briefly off the record with Mr. 
Shelton.] 


Mr. Glasgow: In concluding we wish to submit into evi- 
dence the site plans and the photograph dealing with the 
Fort Chaplin area and the Wingate and the photographs 
of Wingate and a letter from the Randle Hill joint venture 
constructing the apartment house adjacent to the west end 
of the subject property. 


[Commissioner Tobriner returns to the hearing room 
at 2:51 p. m.] 


Chairman Duke: Any questions? 

[No response by the Commission Members. ] 

Chairman Duke: Thank you very much. 

Any other witnesses that would like to testify on behalf 
of this project? 


[No response.] 
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Chairman Duke: Anyone in opposition? 

Mr. Lawrence Montgomery: My name is Lawrence Mont- 
gomery and I am President of the Let’s Be Neighbors Civic 
Association which is located adjacent to the property in 

question. I have here three copies of a prepared 
201 statement which I would like to read at this time and 

make some comments on some of the points here and 
submitted by the applicants. 

The ‘‘Let’s Be Neighbors’? Civic Association, Incor- 
porated, recommends that the Zoning Commission disap- 
prove the proposal to rezone from R-2 to R-5-A parcels 
235 over 64 and 235 over 35. 

It is believed that R-5-A zoning of these parcels would 
lower the desirability of R-2 property in the immediate 
vicinity and cause the neighborhood to be less desirable 
as a pleasant residential area for private home owners. 
The parcels should remain zoned as R-2 because there is 
a greater need in this area for single and semi-detached 
dwellings of the low and middle income range for families 
who do not wish to live in apartments. These citizens 
should not be forced out of the city in order to purchase 
a home because real estate developers find it more profitable 
to invest in low-height and density apartments. The low 
density objective is intended to be consistent with the aim 
of providing a wide range of housing types, including a 
generous provision for families with children. 

The area was zoned R-2 to protect residence from in- 
vasion of denser types of residential developments. This 
zoning should remain in effect to facilitate the home like 
atmosphere and provide more stability in the general 

neighborhood. 
202 There is an abundance of apartments in this area 

and many more under construction; most of them 
vancancies as evidenced by ‘‘for rent?’ signs posted. This 
points to the saturation of apartments in the area and the 
requirements for additional single and semi-detached dwell- 
ings, which are practically non-existent in the District as 
new homes. 
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The neighborhood has many grave short comings because 
it does not have adequate community facilities. Schools 
are crowded, recreation parks are limited, police service 
and firemen services are overtaxed and utilities are over- 
loaded. With the rapidness of apartment construction and 
occupancy, utilities, services and facilities would be bur- 
dened to such an extent that it would cause a deleterious 
effect on the local neighborhood and the general community. 

Any large development that will substantially increase 
the population density should include provisions for im- 
proving the neighborhood by providing space for schools, 
recreation and other community necessities such as, 
hospitals, transportation and services. 

The Zoning Commission can encourage and assist private 
development of these vacant parcels while providing a 

distinct service to current and future residents by 
203 disapproving this request and it is felt that the de- 

velopers can provide a well planned community of 
homes under R-2 zoning and still make a fair and reason- 
able profit. This would be an asset to the community and 
provide much needed semi-detached dwellings for families 
who wish to reside in the District of Columbia. 

Now on some specific points that were covered the ques- 
tion of schools and capacity and enrollment came up. I 
would like to point out for the record that information 
received from the Board of Education, Statistics Depart- 
ment, indicate that the school on Mississippi and Fourth 
Street has capacity for 960 school students—current en- 
rollment is 1230 students. The Congress Heights Elemen- 
tary School which is on the northern side of the property 
in question has a capacity of 480 students and the current 
enrollment there is 700. Park Jr. High School is the only 
Junior High School in the area and has a capacity for 
1440 students and currently there is an enrollment of 1517. 
Ballou High School at the 3400 block of 4th Street is the 
only high school in the immediate area and has a capacity 
for 1187 students and the current enrollment is 1441. The 
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Mildred Green School just down to the street to the east 
side of Alabama Avenue has a capacity for 868 

204 students and its enrollment 1241. This school just 
opened in 1965. 

Commissioner Duncan: Would you repeat that? 

Mr. Montgomery (Opposed): The Mildred Green ele- 
mentary School has a capacity for 868 students and the 
current enrollment at that school is 1241. 

There is one other school under construction that is on 
the corner of Alabama Avenue and Mississippi and that is 
the McGartney School [?] and it is to be an elementary 
school of modern design. It is not expected to house any 
students until next September—if then. 

Commissioner Tobriner: What is its capacity? 

Mr. Montgomery: The capacity of that I do not have, 
sir. 

However, with the current over crowded conditions we 
could assume that the overflow from these other schools 
will to some extent meet the capacity that it will have at 
that time. 

The open area referred to for recreation down on the 
other side of Mississippi—that would be on the southern 
side—and it is bordered on a creek and there are no im- 
provements there for recreation and there is one small 
soccer field that is used for the community. Down that 

street is the Oxen Run recreation area which is 
205 very nice. That situation there is such that that 

is greatly overcrowded and the only facility of its 
kind in the area. 

I would like to further emphasize the point that the 
predominantly R-5-A has existed in that area for the past 
ten years. This is no reason why in order to comply with 
the 1985 plan referred to a wide range of family housing 
types through out the District of Columbia to prevent the 
heavy density in any one area that causes the erosion of 
a neighborhood and that does not lend toward neighborhood 
stability and responsibility points up the need for individual 
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type of housing units. The 1985 Plan also shows on the 
map a program low medium or low to medium housing in 
the southeast area. 

Thank you. 

Chairman Duke: I’m just about to adjourn the hearing, 
Mr. Glasgow. 

Mr. Glasgow: I'll be brief, Mr. Chairman. I think the 
Commission has all the evidence but I would like to bring 
out two points. First of all the houses at Upsal Street 
and Congress Street actually originally invaded an apart- 
ment house district and if the demand for that type hous- 
ing had continued in that area more of that type housing 
would have been built. The fact of the matter is that—as 

indicated in your Zoning Advisory Council report— 
206 a single family housing in that area has not proven 

successful. That’s a fact and it is—it was on a more 
favorable land market then than what they are today and 
with the pressure on land values that you have today; so 
we respectfully submit that at this location it is not really 
realistic that you are going to have single family develop- 
ment. Now take into account what has happened city- 
wide. You have lots of land zoned for single family 
throughout the city and about forty percent of your land 
is for single family in the city and yet in all the entire 
city last year your Building Department issued 255 build- 
ing permits for single family of every type—and that calls 
for row houses, semi-detached and against that we provided 
8,000 housing units in our inventory. Now it is true we 
have a change in the market requirements and we have 
a change in need and we have to devise more and better 
means and I can’t change it and you can’t change it. Where 
the open fields used to be that were so beautiful; they’re 
not there any more. Single family dwelling came in and 
leveled those areas and that was the way we could accom- 
plish and accommodate our people then. But we have 
grown so big there are no more spaces or vacant fields 
for people to come in and take over and we—if we are 
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going to survive this problem of meeting the housing needs 
we must face this. 
207 We have a need for no less than 50,000 units in the 
city today and we cannot take the land that is left 
and under use it and this is an opportunity to meet an 
important housing need and we have to concede that if we 
are going to catch up because there are other problems 
as you gentlemen know and solving your housing problem 
is not the only thing you have to worry about. But we 
are not going to be able to do it by taking a fine tract of 
land that can be developed, beautifully and delightfully and 
will not impinge on the surrounding neighborhood. This 
tract is large enough that a fine development can be put 
on it that will be an asset to the city. Fort Chaplin and 
Wingate have not hurt the areas and people that live in 
those type of projects are just as good and just as fine 
people as the single family resident enjoying the area and 
I think that just because some people want to exercise 
their prerogative and live in a multiple family dwelling they 
are good people too and, in fact, the bulk of our popula- 
tion will be housed in the multi-family type of dwelling. 
Thank you. 
Chairman Duke: Is there anyone else that wishes to be 
heard? 
This is the last witness. 
208 Miss Edna V. Davis: I did not sign the petition 
because they did not come to my door but I am in 
opposition and I live right across from where this project 
would be and I am opposed to it. 
Thank you. 
Chairman Duke: Thank you, madam. 
That will conclude this hearing and I thank you all for 
coming down. 


[Whereupon, at 3.33 p.m. the Zoning Commission ad- 
journed the public hearing of January 24, 1966.] 
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WILKES & ARTIS 
TOWER BUILDING 

WASHINGTON, D. o. 20005 


wationaL 8-0080 
January 28, 1966 


Zoning Commission for the 
District of Columbia 

District Building 

14th and E Streets, N. W. 

Washington, D. C. 


Re: Case No. 2, Public Hearing January 24, 1966 
Gentlemen: 


This is to answer a question posed by the Commission at 
its public hearing in connection with the above-indicated 
case. Inquiry of the school officials discloses that MeGogney 
Elementary School, now under construction at Wheeler 
Road and Mississippi Avenue, S. E., will have a capacity 
of 1,056. It is presently scheduled for completion in 
October, 1966. 


This will supplement the information given to the Com- 
mission at its hearing concerning school populations at 
the other schools, elementary, junior high and senior high, 
in the area. 


Respectfully submitted, 


Wires & Artis 
Norman M. Glasgow 
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Motion of Plaintiffs for Summary Judgment 


Plaintiffs move the Court to enter summary judgment in 
their favor on the ground that the complaint, the answer 
and the affidavit of Arthur B. Hatton with the exhibits 
thereto attached, and by reference made a part thereof, 
demonstrate that there is no genuine issue as to any 
material fact and that Plaintiffs are entitled to judgment 
as a matter of law. 


Wrzes & Arris 


By Nozman M. Giascow 
by GHC 
Norman M. Glasgow 


Grorcz H. Cuark 
George H. Clark 


Wauayne S. Quin 
Whayne S. Quin 
Attorneys for Plaintiffs 


700 Tower Building 
Washington, D. C. 


Plaintiffs’ Statement of Material Facts Pursuant to Civil Rule 
%h) of This Court 
Pursuant to Civil Rule 9(h) of this Court, Plaintiffs sub- 
mit a statement of the material facts as to which they 
contend there is no genuine issue, as follows: 


1. On November 27, 1965, Plaintiffs, owners of Parcel 
235/64, filed an application with the Zoning Commission 
of the District of Columbia for a change in zoning from 
R-2 to R-5-A for Parcel 235/64. In support of the appli- 
cation for a change in zoning, Plaintiffs attached exhibits 
that indicated that the subject property was bounded on 
the north, east and south by R-5-A zoning districts and 
that R-5-A was the predominant zoning in the area; that 
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the property had direct access to Alabama Avenue, South 
Capitol Street and other principal streets, and was, for 
these reasons, well suited for apartment development; that 
the subject property prior to May 12, 1958 had been zoned 
Residential 40A and apartment buildings were therein 
specifically permitted; that changes in zoning had occurred 
in the neighborhood of the subject property since May 12, 
1958, which substantially changed the zoning pattern and 
specifically changed a substantial area to R-5-A; that the 
subject property was located in close proximity to St. 
Elizabeth’s Hospital, Oxon Run Recreational Center and 
Congress Heights Playground. Further, in support of the 
application, Plaintiffs stated that the Zoning Commission 
was aware that there existed in the District of Columbia 
a housing shortage and that if the application were granted 
and the change in zoning effected, construction would com- 
mence to provide in excess of 400 additional housing units 
of good quality construction, but at a rental rate that would 
provide for medium and medium-low income families. Also, 
in support of their application, Plaintiffs stated that the 
proposed rezoning would not adversely affect the present 
character or future development of the area. 


2. On December 28, 1965, Defendant Zoning Commission 
granted a public hearing to consider the requested change 
in zoning and, in its notice of hearing, advertised that it 
would also consider the same change in zoning for Parcel 
235/35, owned by Plaintiff Clara H. Donohoe. 


3. The public hearing was conducted on January 24, 
1966. At the hearing, Plaintiffs appeared in support of 
the proposal to change the zoning on the subject property 
and the following evidence was presented: 


A. The Zoning Advisory Council’s report to the Zoning 
Commission recommending approval of the proposed 
change in zoning. 


B. The unanimous recommendation of approval of the 
Citizens’ Zoning Advisory Committee. 
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C. The written statement of the applicants containing 
evidence supporting the requested change in zoning. 


D. An aerial photograph which showed the land em- 
braced within the subject application and the property 
immediately surrounding it, which on the east and west 
consisted of apartment developments. 


BE. A reproduction of the zoning map of the District of 
Columbia for this area of the city on which was shown the 
zoning changes approved by the Commission in the area 
since the adoption of the new zoning map in 1958. 


F. An excerpt from the Staff’s Report from the National 
Capital Planning Commission for its 1965/85 Plan indi- 
cating that the National Capital Planning Commission 
anticipated a large increase in density of development of 
land in the Anacostia area. 


G. The testimony of Leonard Haft, architect and land 
planner, stating that the kind of apartment development 
proposed for the subject site would be an appropriate im- 
provement of the land and that such development would 
not adversely affect the surrounding area. 


H. The written opinion of Mr. Thornton W. Owen, a 
real estate expert, stating that the proposed change in 
zoning would be in keeping with the trend and would be 
compatible with the development in this section of the 
city. Mr. Owen also stated that the rezoning of the prop- 
erty to R-5-A would contribute greatly to alleviate an 
already existing shortage of this type of zoning. 


I. In the written statement of the applicants, it was 
pointed out that there is a shortage of approximately 
50,000 housing units in the District of Columbia, and that 
the change in zoning proposed permitting the development 
of this large tract of land with apartment units, would, in 
part, meet this critical need for housing. 


J. Orally at the hearing, Plaintiffs recognized that there 
was a need in the neighborhood for additional school 
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facilities. However, they pointed out that there was school 
construction within a couple of blocks of the subject site 
as shown in the aerial photograph. Plaintiffs also stated 
that the proposed development would create a substantial 
school population just as if the subject property were 
developed for single-family housing. Further single-family 
housing would have a maximum impact on the school 
population even though there would be fewer units. 


K. In their written statement, Plaintiffs pointed out that 
the subject property fronted on the improved Wheeler 
Road, providing direct access to such important thorough- 
fares as Alabama Avenue and South Capitol Street which 
then provided direct access, not only to the central city, 
but also the nearby Maryland suburban area. 


L. As an appendix to their written statement, Plaintiffs 
attached reports of the Zoning Advisory Council which 
supported changes in the area to R-5-A. 


M. At the public hearing, Mr. Bernard Gewirz, proposed 
purchaser and developer of the subject property, appeared 
and testified as to the rent scales on the proposed develop- 
ment and as to the specific type of developments and to 
the accompanying amenities. Specifically, Mr. Gewirz stated 
that a one-bedroom apartment would run in the neighbor- 
hood of $120.00, that the development would be similar to 
the Fort Chaplin and Wingate type of development, that 
the amenities would include air conditioning, play areas, 
open space, swimming pools and various community 
services. 


N. There was opposition to the proposed change in zon- 
ing by the ‘‘Let’s Be Neighbors Civic Association, Incor- 
porated,’’ at the hearing. The basis of the opposition was 
the contention that the granting of the requested change 
in zoning would cause the R-2 property in the immediate 
vicinity to be ‘‘less desirable as a pleasant residential area 
for private home owners.’’ (TR 201). Also, the conten- 
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tion was submitted that the proposed R-5-A zoning would 
permit a greater density of development with resulting 
increase in school population in an area where school 
facilities were already overcrowded. 


O. Proponent, in answer to the claim of the opposition 
that school facilities would be overcrowded, submitted a 
statement by letter dated January 28, 1966, reporting that 
there was then under construction the McGoney Elementary 
School in the area with a proposed student capacity of 
1,056 scheduled for completion in October 1966. 


P. In executive session on February 15, 1966, the Zoning 
Commission without stating reasons or making findings of 
fact, entered an order denying Plaintiffs’ application for 
a change in zoning. 


Respectfully submitted, 


Wiuxes & Artis 


By Nosman M. Guiascow 
Norman M. Glasgow 


Grorce H. Cuark 
George H. Clark 


Wuayne S. Quin 
Whayne S. Quin 


Motion of Defendant Members of the Zoning Commission 
for Summary Judgment 

Defendant members of the Zoning Commission of the 
District of Columbia move the Court to enter summary 
judgment in their favor on the ground that consideration 
of the pleadings, this motion, the affidavit of Arthur B. 
Hatton, the exhibits incorporated therein and by reference 
made a part thereof, all of which are incorporated herein 
by reference, demonstrate that there is no genuine issue 
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as to any material fact and that the defendants are entitled 
to judgment as a matter of law. 


/s/ Cuantes T. Duncan 
Charles T. Duncan 
Corporation Counsel, 
D. C. 


/3/ Joun A. Earnest 
John A. Earnest 
Assistant Corporation 
Counsel, D. C. 


/3/ James M. CasHMan 

James M. Cashman 
Assistant Corporation 

Counsel, D. C. 


Attorneys for Defendants 
District Building 
Washington, D. C. 20004 


Memorandum 


This action is brought to review a denial by the Zoning 
Commission of the District of Columbia of a petition by 
the property owners for rezoning of their property so that 
they may erect three-story apartment houses in lieu of 
the present zoning which is limited to semi-detached private 
residences. The matter was submitted on the record before 
the Commission as neither party desired to introduce 
additional evidence. 


A reading of the record and an examination of the ex- 
hibits leads the Court to the conclusion that it cannot be 
said that the action of the Zoning Commission was either 
arbitrary or capricious. Whether the Court would have 
independently made the same decision, is, of course, im- 
material. The Commission had a right to give consider- 
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able weight to the strong opposition on the part of residents 
in the neighborhood to the proposed rezoning. It is to be 
regretted that the Commission, although it overruled the 
favorable recommendation of the Advisory Council and 
denied the application, gave no reasons for its decision. 
It would have been helpful if it had, but the law does not 
require it to do so. 


Plaintiffs’ motion for summary judgment is denied, and 
the defendants’ motion for summary judgment is granted. 


/3/ AuEXxaNDER Hourzorr 
United States District Judge. 


January 10, 1967. 


Order 
Upon consideration of the motion of plaintiffs for sum- 


mary judgment, the memorandum of points and authorities 
cited in support thereof, the affidavit of Arthur B. Hatton 
and exhibits attached thereto, the motion of the defend- 
ants for summary judgment together with the points and 
authorities cited in support thereof, and in opposition to 
plaintiffs’ motion for summary judgment, as well as oral 
argument by counsel for plaintiffs and counsel for defend- 
ants in open court, and it appearing to the Court that 
there is no genuine issue as to any material facts, it is, 
by the Court, this 16 day of January, 1967, 


ORDERED: 


1. That the motion of defendants for summary judgment 
be and the same is hereby granted, and judgment is hereby 
entered in their favor. 

2. That the motion of plaintiffs for summary judgment 
be, and the same is, hereby denied. 


United States District Judge 
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Notice of Appeal 


Notice is hereby given this 9th day of February 1967, 
that Thelma A. Diedrich, Edwin Shelton and Thelma A. 
Diedrich, Trustees U/W of Bernard T. Diedrich, Deceased, 
and Clara H. Donohoe, Plaintiffs in the above-captioned 
Civil Action hereby appeal to the United States Court of 
Appeals for the District of Columbia from the judgment 
of this Court entered on the 16th day of January 1967, 
denying Plaintiffs’ Motion for Summary Judgment, grant- 
ing Defendants’ Motion for Summary Judgment, and en- 
tering judgment in favor of Defendants against said 
Plaintiffs. 


Wuss & Artis 


By Nogman M. Guascow 
Norman M. Glasgow 


Georce H. Crarx 
George H. Clark 


Waarne 8. Quin 
Whayne S. Quin 


Attorneys for Plaintiffs 


BEFORE THE ZONING COMMISSION FOR THE 
DISTRICT OF COLUMBIA 


Re: Application of Thelma A. Diedrich, Individually, Edwin 
Shelton and Thelma A. Diedrich, Trustees u/W of 
Bernard T. T. Diedrich, Deceased, and Clara A. 
Donohoe 


File No. 

Case No. 2 

Map Amendment 
Public Hearing 
January 24, 1966 
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Intzopuctory STaTEMENT 


The applicants, as set forth above, are owners of all 
land embraced in this application and designated parcels 
235/64 and 235/35. There is offered as Exhibit No. — an 
aerial photograph which shows the land embraced in the 
subject application as outlined in red. This shows parcel 
235/64 which contains 14.05 acres of land and parcel 235/35 
which contains 23,652 square feet. The aerial photograph 
shows the subject site fronting on Wheeler Road and 
bounded both on the east and west by apartment develop- 
ments. 


There is next offered as Exhibit No. — a reproduction 
of the zoning map 9 and shows in red zoning changes ap- 
proved in this area since the adoption of the new zoning 
plan for the city in 1958. 


I. 


Points nx Support or APPLICATION 


1. The proposed zoning change is in accordance with the 
development of a comprehensive zoning plan for the area. 


Exhibit No. —, copy of zoning map heretofore identi- 
fied in this proceeding, shows the predominant zoning for 
this area to be R-5-A. Further, it shows that the R-5-A 
zoning adjoins the subject site both to the east and west 
and thus the extension of the R-5-A district will in no way 
constitute spot zoning but rather an orderly adjustment of 
the zoning map. 


This extension of the R-5-A district as requested also 
complies with the requirements of the 1965/1985 Proposed 
Physical Development Policies for Washington, D. C. as 
prepared by the staff of the National Capital Planning 
Commission. For the convenience of the members of the 


48 


Commission, pages 68 and 69 have been reproduced and 
included in the appendix to this statement. The map at 
page 68 recommends the land use for the subject property 
for medium density residential development. The text ma- 
terial supporting this land use is set forth at page 69. It 
is significant, however, to specifically call to this Commis- 
sion’s attention that the following appears in the third 
paragraph at page 69: 


‘© At the same time Anacostia can number these po- 
tentials among its many opportunities: The potential 
for a large net increase to the District’s housing stock 
through selected increases in density and development 
of vacant land, the potential for significant improve- 
ments in accessibility due to the introduction of rapid 
transit; and the potential development of under-utilized 
park, open space, and topographic resources which 
would contribute to both the areawide and citywide 
recreation systems.’’ 


2. Site enjoys favorable location. 


The subject property fronts on the wide improved 
Wheeler Road, thereby providing direct access to such 
important thoroughfares as Alabama Avenue and South 
Capitol Street from which direct access is provided not 
only to the central city but also to the nearby Maryland 
suburban area. Excellent public transportation presently 
exists on Wheeler Road and nearby Nichols Avenue. A 
reproduction of page 7 from the yellow pages of the tele- 
phone directory lists the bus services immediately available 
at the site and other bus services located in close proximity 
thereto. 


3. Zoning history of site and surrounding area. 


Since 1958 when the subject property and adjacent land 
immediately to the west of the subject property were placed 
in the R-2 zone, this Commission has in various applica- 
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tions extended the R-5-A district to embrace the land im- 
mediately west of the subject site. In addition, the Zoning 
Commission restored C-1 zoning for the small commercial 
site fronting on Wheeler Road south of Upsal Street. 


There is set forth in the appendix copies of the zoning 
history for this area which support the extension of zoning 
request. 


4. The proposed change im zoning will promote further 
development of this area consistent with its present fine 
character. 


There are many favorable conditions which the subject 
site enjoys as a choice apartment site. There is the St. 
Elizabeths Hospital, a large employment center. There is 
the Oxon Run Recreation Center, the Congress Heights 
Playground and excellent highway access, together with 
public transportation as previously referred to in this 


presentation. 


In addition, the site itself is sufficiently large to permit 
a totally planned apartment project similar to the nearby 
Wingate project or the Fort Chaplin project on Hast 
Capitol Street near Benning Road. 


On this point we call Mr. Leonard Haft of the firm of 
architects and planners, Cohen and Haft. As the Com- 
mission may know, Mr. Haft’s firm served as the architects 
and planners for both the Wingate and Fort Chaplin de- 
velopments. Therefore, without further introduction, we 
present as our first witness Mr. Haft to briefly describe the 
type of development proposed for the subject site. (Call 
Mr. Haft to testify.) We offer into evidence the site plans 
and photographs referred to by Mr. Haft in his presenta- 
tion. We also have reproduced Mr. Haft’s statement, copy 
of which is set forth in the appendix. 
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5. This rezoning will help solve a major citywide prob- 
lem, namely, increasing the housing supply. 


The rezoning of the subject property will permit the early 
construction of more than 425 dwelling units upon parcel 
235/64 and further additional apartment units upon parcel 
235/35. These units will be of good quality construction 
but at a rental rate will provide housing for medium and 
low medium income families. The Zoning Commission is, 
of course, aware that the shortage of housing units in the 
District of Columbia, including substandard types of units, 
exceed 50,000 housing units and may total as many as 
100,000 housing units. Thus, opportunities to increase the 
housing inventory supply on sites suited for such develop- 
ment present a most compelling case wherein the granting 
of zoning relief contributes to a city-wide need. The Com- 
mission is also aware that figures compiled by the Depart- 
ment of Licenses and Inspections indicate that for a num- 
ber of years past multi-family housing units have provided 
the main source of increase for the city’s housing inven- 
tory. For the twelve months ending in November, 1965, 
construction was approved for 8,000 apartment units and 
255 units were approved for single family residential con- 
struction including fully detached dwellings, semi-detached 
and row and town houses. It is, therefore, clear that the 
future solution to the housing shortage within the District 
of Columbia can only be solved through the construction 
of more apartment units. 


It is also important to note that within the past ten 
years there has been no single family development either 
of the detached, semi-detached or row house construction 
in this general area. All new housing construction which 
has occurred in the area has been for multi-family use. 
The reason for such development is apparent. Because of 
the scarcity of land within this area, land values do not 
permit the development of residential construction which 
will permit a builder to erect single family dwellings 
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in this area in competition with similar developments in 
Maryland and Virginia. It is not realistic to expect that 
the subject site will be developed under its present zoning. 
This is particularly true for approximately two acres of 
the site which is very rugged topographically with steep 
banks and differences in elevation totalling as much as 
60 feet. 


6. The proposed rezoning will not adversely affect the 
present character or future development of the area. 


Mr. Thornton W. Owen, outstanding local real estate ap- 
praiser, has prepared a written opinion relating to the 
proposed zoning change as to the effect of the proposed 
zoning change on the present character and future develop- 
ment of the area. Mr. Owen’s conclusions read as follows: 


“Changing of the zoning of this property from R-2 
to R-5-A would be in keeping with this trend, and 
compatible with the development in this section of the 


city. Such a change of zoning would not have any 
adverse effect on the general character of the neigh- 
borhood or future development of the area, or any 
adverse effect on the value of the surrounding proper- 
ties. The subject tract is one of the few remaining 
tracts in the area that could be made available for 
multiple housing. The rezoning of this property to 
R-5-A would contribute greatly to alleviating an al- 
ready existing shortage in this type of zoning.’’ 


I. 
Concuusion 


For the reasons presented above, it is respectfully sub- 
mitted that the extension of the R-5-A zone to embrace the 
subject property will be consistent with the development 
of a comprehensive plan for the area and will promote the 
orderly development and maintenance of the fine character 
of the area. Also, such rezoning will promote early con- 
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struction of more than 425 housing units upon the subject 
site to help meet the critical housing shortage within the 


city. 


Respectfully submitted, 
By Norman M. Giascow 
Gzorce H. CuaBk 
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ANACOSTIA 


Anacostia is a relatively low-density residential area 
housing approximately 180,000 people, or nearly one-fourth 
of Washington’s resident population. As the last section 
in the city to be built up, Anacostia functions as the only 
area having a significant amount of unimproved land re- 
maining to be developed. Although beset with numerous 
problems, this area possesses a large potential for growth 
and change in the future. 


Problems within Anacostia are many and varied, includ- 
ing pockets of physical deterioration; sections of arrested 
development due to topographic irregularities or nearby 
blighting influences; inadequacies in schools and playspace ; 
haphazard development of previously vacant land tracts; 
lack of appropriate physical and functional links to the 
rest of the city; and a tendency toward concentration of 
low-rent public housing in several sections. 


At the same time Anacostia can number these potentials 
among its many opportunities: The potential for a large 
net increase to the District’s housing stock through selected 
increases in density and development of vacant land, the 
potential for significant improvements in accessibility due 
to the introduction of rapid transit; and the potential de- 
velopment of under-utilized park, open space, and topo- 
graphic resources which would contribute to both the area- 
wide and citywide recreation systems. 


Basic Poticres 


Anacostia should be strengthened as a multicentered, 
predominantly residential section (as befits its large area 
and heterogeneous development character), by encouraging 
the development of a wide range of housing types and by 
avoiding further concentration of public housing in areas 
already having a large amount. 
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Total household population may be expected to increase 
by at least 50 percent within the next 20 years, to a total 
of more than 250,000. This growth will be achieved in part 
through the development of vacant land still remaining in 
AwacostiA, and through the conversion of nonresidential 
holdings to residential use (e.g., Anacostia-Bolling). Resi- 
dential growth will occur also through the intensification 
of development in selected sections of the area. Further- 
more, part of this increase will be attributable to ‘‘natural 
growth,’ since Anacost1 will continue to remain predomi- 
nantly low-to-medium density and particularly attractive to 
growing families. The cumulative effect of these several 
growth factors would be offset only to a minor degree by 
development potentials lost through the allocation of land 
for additional schools, new recreation areas, and other pub- 
lic facilities. 


Full advantage should be taken of the urban design po- 
tentials available in and for Anacostia, by: (a) Intensive 


development at the river crossings, there creating visual 
as well as functional links to complementary developments 
within the central area; (b) preservation of fine views 
from, and the more intensive utilization (for citywide as 
well as local enjoyment) of the unique ridge of hills defin- 
ing an edge of the topographic ‘‘bowl’’ within the city; 
(c) intensification of activity centers and development of 
new ones (including vertical elements) at selected points, 
thereby reinforcing the multicenter concept as a contribu- 
tion to community structure, creating positive visual ele- 
ments along the Anacostia River, and responding to sig- 
nificant increases in accessibility prvoided by rapid transit. 


Sectric Poricres: Residential 


The area should have a wide range of housing types, 
from high-rise apartments to single-family detached. 


There should be an increase in residential development 
density, especially in areas around rapid transit stations, 
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at river crossings, and near major activity centers, while 
single-family houses and garden apartments continue as 
the dominant forms elsewhere. 


Activity Centers 


Employment should be concentrated at points which will 
enjoy high accessibility upon construction of rapid transit 
lines. The area around Nichols Avenue and Good Hope 
Road would appear to have the highest potential for major 
“uptown center’? development, although significant new 
concentrations of employment and commerce may also be 
established at Minnesota Avenue and Benning Road, and in 
the Anacostia-Bolling area. 


New school, recreation, and other supporting facilities 
should be developed in such a way that the most is made 
of their potential for becoming strong points of attraction 
and identity within the community: (a) Most of the new 
schools needed in Anacostia in the foreseeable future 
should be considered as candidates for one or another of 
the new ‘‘campus centers’’ proposed for the area; (b) the 
development of new areas for outdoor recreation, for which 
the need will be extensive, also should be taken as an op- 
portunity to build up a system of activity centers within 
this section of the city; (c) the Watts Branch Parkway 
area should be reclaimed and redesigned as a ‘‘natural’’ 
linear park to fit in with a coordinated band of schools, 
playgrounds, and other community facilities altogether 
serving as the major community focus in this section of 
the city. This, as a special proposal, demonstrates how the 
joint development of these and other types of facilities 
could contribute to community structure. Another ‘‘ac- 
tivity center” opportunity of comparable proportions sug- 
gests itself for the Oxon Run area. 


Open Space 
The waterfront park should be extended so that it is con- 
tinuous from Blue Plains to the Aquatic Gardens. The east 
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bank of the Anacostia should be developed so as to make 
the river and its shores one of the prime centers for out- 
door recreation in the city. 


The Fort Park System in this section of the city should 
be completed, and selected features having historic sig- 
nificance should be restored. 


A ‘‘skyline path’? made up of significant points of out- 
look within Awacost1, together with pedestrian connections 
between them, should be developed along the topographic 
ridge line, coinciding in many sections with elements of 
the Fort Park System. 
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Statement or Mr. Leonarp Harr 


Our firm has been requested by the proposed developer 
of Parcel 235/64, the principal property involved in the 
zoning application before you today, to design and plan the 
project. This parcel contains approximately 14.05 acres 
of land with a frontage of approximately 550 feet on 
Wheeler Road. The site is generally level adjacent to 
Wheeler Road but has topographically difficult conditions 
on the westerly portion of the property. This westerly 
topographically difficult portion of the site totals approxi- 
mately 2 acres. It is not buildable, but would provide de- 
sirable natural features for an attractive recreational area 
for an apartment development. 


I was requested to study the site and report the type 
of development most suitable for the site and the area. I 
have advised the proposed developer that the site is well 
located and topographically suited to a development similar 
to the Wingate project, located nearby, and also the Fort 


Chaplin project located on East Capitol Street near Ben- 
ning Road. Our firm served as the architects for these two 
projects and I have brought with me today copies of the 
site plans to acquaint the Commission with the type of 
development we propose for Parcel 235/64. The Fort 
Chaplin site contains approximately 13 acres. At Wingate, 
the portion of the site devoted to garden apartment de- 
velopment is approximately the same size. Thus, the three 
sites are comparable as to size, location, and to some de- 
gree, topography. 

I believe that the type of project that would be de- 
veloped upon this site, if the rezoning is granted, would 
represent a real contribution to the quality of living units 
that would be available to persons desiring to live in this 
area. In planning and designing the project we would 
endeavor to provide many of the amenities available to the 
residents of Wingate East and Fort Chaplin some of which 
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are depicted in the photographs which I would like to show 
you. Some of these amenities are play areas, community 
center, bath house, swimming pool, and landscaping. At 
Wingate we have faced units onto quiet interior courts and 
provided parking on the perimeter areas well removed 
from the living areas. 


Units of this type would, of course, provide all of the 
modern conveniences and desirable apartment arrange- 
ments such as central air conditioning and modern kitchens. 


As a final item, I would like to state that this site is suffi- 
ciently large and located so that a total planned community 
may be developed at this location. 


THOS. J. OWEN AND SON, INC. 
REAL ESTATE AUCTIONEERS, APPRAISERS AND CONSULTANTS 
suite 700-PERPETUAL BUILDING 
1111 © sTREET, NORTHWEST 
WASHINGTON 4, D. C. 


NaTIONAL 8-3090 


December 30, 1965 


The Zoning Commission 
District Building 

Fourteenth & E Streets, N.W. 
Washington, D. C. 


Gentlemen: 


I have been asked to express an opinion in reference to 
a Map Amendment case to be heard on January 24, 1966, 
involving the rezoning of a tract of ground known as Parcel 
235/64, containing approximately 14.05 acres of ground, 
more or less, presently improved by a two story, basement 
and attic, detached frame dwelling, and accessory outbuild- 
ings, as well as Parcel 235/35, containing approximately 
23,652 square feet of ground, more or less, currently zoned 
One Family Sem-detached Dwellings (R-2) to General 
Residence, Low Density (R-5-A). 
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The subject property is situate on the west side of 
Wheeler Road, a short distance south of Alabama Avenue 
and north of the Oxon Run Parkway. The ground to the 
east, lying between Alabama Avenue and on either side of 
the Oxon Run Parkway, as well as ground to the north, on 
the west side of Wheeler Road, extending to Alabama Ave- 
nue, is zoned General Residence, Low Density (R-5-A). The 
properties on either side of Oxon Run Parkway, west of 
Wheeler Road, are similarly zoned (R-5-A). 


There is a group of semi-detached dwellings on either 
side of Congress Street and Upsal Street, immediately 
south of the subject property, as well as a store just north 
of Upsal Street. With the exception of these particular 
dwellings, the character of the immediate area has been 
established as an apartment house area, as the surround- 
ing development, for all practical purposes, are walk up 
garden type apartments, with the exception of the ele- 
mentary school, now under construction, situate diagonally 
across the street on Wheeler Road. 


Changing of the zoning of this property from (R-2) to 
(R-5-A) would be in keeping with this trend, and com- 
patible with the development in this section of the city. 
Such a change of zoning would not have any adverse effect 
on the general character of the neighborhood or future 
development of the area, or any adverse effect on the value 
of the surrounding properties. The subject tract is one of 
the few remaining tracts in the area that could be made 
available for multiple housing. The rezoning of this prop- 
erty to (R-5-A) would contribute greatly to alleviating an 
already existing shortage in this type of zoning. 


Trusting the Zoning Commission will act favorably on 
this appeal, I am, 


Very truly yours, 


THornron W. Owen 
Thornton W. Owen, M.A.I.-C.B.E. 
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January 15, 1963 


Report or tHE Zontne Apvisory Counc 
January 16, 1963 Hzantve 
Case No. 1 


“Change from R-2 to R-5-A lots 1 thru 8 incl., 800, 
803, 804 and 805, Square 5973 and lots 3 thru 11 inel., 
and 801, Square 5974, said property located on the 
east side of 6th St. between Savannah St. and Missis- 
sippi Ave., and on south side of Savannah St. between 
6th Street and Wheeler Road, S.E.’’ 


The owner of the bulk of this area of proposed change, 
applied for and was granted a change of zoning to R-5-A 
of an area to the south on each side of 6th Street to Missis- 
sippi Avenue. This change was made in 1959 at which 
time a change to R-5-A for the area now under review, was 
denied. The basis for commission denial was a finding 
that continuity of the existing R-2 District in this area 
would have to be maintained, unless as a matter of Com- 
mission policy the zoning plan limiting new construction 
east of the site to one family houses, is to be scrapped. 


The issue today has not changed. 


The only new element introduced into the general prob- 
lem of the principal owner has been a recent BZA appeal 
for a use variance to permit apartment houses on a part of 
the site. This appeal was denied, albeit without prejudice 
against refiling at any time. BZA however feels that the 
owners problem is a matter which ought to be decided by 
the legislative, since the allegations of legal hardship were 
not found to be sufficient to justify a BZA conclusion that 
any relief would be appropriate under its procedure. All 
of which brings us back to the starting point, i.e. policy. 


The Council is of the opinion that the zone plan as now 
existing can be sustained and that development with single 
family semi-detached homes is a practical probability on 
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all of the land involved when and if adjustments in owner- 
ship are consumated. 

The Council is also of the opinion that a change of the 
zoning of the land under consideration here to R-5-A can, 
with an additional rezoning of the area to the east, be 
sustained as a comprehensive revision of the existing zone 
plan to permit enlargement of present apartment house 
districts. 

We believe further that the owners of most of the un- 
improved land included in this discussion will not proceed 
with one-family development. This conclusion is based 
upon probable sales resistance with resulting investment 
risk. Apartment construction on the other hand, appears 
much more practicable and should not entail any material 
investment risk. If changed to R-5-A some of the area will 
undoubtedly be developed promptly. 


The Council recommends approval. 
(s) BR. O. Crosze 
(s) Wui1aMm F. McInrosx 


(s) Jouw A. Israzrtson 


October 28, 1958 
Report or THE Zonrine Apvisory Counc 
Case #10 October 29, 1958, Hzarmna 


‘‘Change from R-2 to C-1, lot 800, square 5960, said 
property located on the west side of Wheeler Road, 
between Upsal Street and Mississippi Avenue, §.E.’’ 


The background of the zoning of this lot is somewhat 
similar to that in Case #9 of this agenda, the principal 
difference being that Mr. Lewis did not recommend that 
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it be zoned in a C District. The Council in 1945, however, 
did recommend the First Commercial zoning, which existed 
unt] May 12, 1958, on land which is unimproved and con- 
tains an area of about 22,000 square feet. 


The Council is of the opinion that the Lewis recommen- 
dation was in error, since the normal service range of a 
small island established at this location is sufficiently re- 
moved from existing commercial development to justify 
a conclusion that it can be supported. This conclusion is 
based in part on development of vacant land in close 
proximity which has a potential density of about 700 new 
families. 

For the reasons outlined, approval is recommended. 

(s) BR. O. Cirouser 
(s) Wi1aM F. Molntosx 


T. B. Hunter (Dissenting) 


Colonel Hunter: 


The proposed site is located less than a half mile from 
two O-2 Districts and from one C-1 District. In addition 
the site is on the enterior (sic) of the square and only a half 
a block removed from the Oxen Run Parkway which forms 
a natural barrier through the area and precludes ultimate 
development of the area normally required to support a 
small C-1 District. 


In spite of the fact that the site was previously zoned 
commercial for a period of 13 years, its development did 
not materialize. With present day transportation, deg- 
radation of the residential neighborhood will result if 
the commercial zoning is reestablished. Unless over- 
whelming neighborhood support for this new zoning de- 
velops at the public hearing, I am opposed to the change. 
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Statement or THomas W. Sanvoz, Sz., PREsmMentT 
Wasxincton Boarp or REALTORS 
Zoning Commission Hearing 
January 24, 1966 


Mr. Chairman: 


My name is Thomas W. Sandoz, Sr. and I am President 
of the Washington Board of Realtors and appear here on 
behalf of that Board and its more than 1,100 members 
operating in the District of Columbia. 


The Zoning and Community Planning Committee of the 
Board studied the proposed amendments to the Zoning 
Regulations and Zoning Map to be considered here today 
and we offer our comments on the following: 


This request in amendments 1, 2, 3, & 4 for proposed 
changes in the Zoning Regulations involves street frontage 
and in particular minimum street frontage. Our associa- 
tion favors the addition of these sections and furthermore, 
it is felt that this entire subject deserves a review toward 
better undertsanding and perhaps even further develop- 
ment and explanation along these lines in the Zoning Book. 


Case No. 1 (65-112) 


This request involves only two residential lots east of 
the alley in square number 3287 and bounded by Ritten- 
house, Third and Sheridan Streets. The zoning line ap- 
pears to have been arbitrarily drawn excluding these two 
lots at the time because, in all probability, the balance of 
this square, except for these two lots, was commercial and 
being used for a commercial purpose at that time, and had 
been for many years prior. The committee feels these 
lots should be zoned C-1 the same as the other properties 
in this portion of square number 3287 as they are poorly 
adapted for residential use, because they protrude into 
this commercial rectangle. 
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Case No. 2 (65-124) 


This request involves two parcels of contiguous ground 
containing approximately fourteen and a half acres which 
is presently zoned R-2 and the request is for a change to 
R-5-A. The general area around the subjects has a ma- 
jority of its zoning in the R-5-A classification. Most of 
the property directly or indirectly adjoining the subject 
has an R-5-A classification with apartment buildings there- 
on except for a group of semi-detached houses on Congress 
Street, Southeast. This is one of the largest pieces of 
virtually vacant ground in the District of Columbia and 
the Washington Board of Realtors feel that a change to 
R-5-A zoning would be all right provided a plan of develop- 
ment would be submitted showing just how this ground 
will be developed. 


I thank you. 


6 
RFE BEENE 
mane La 
WM aa ON 


\ = \) 
\ | \‘ fi 
\ iss 

Al 
7 

oo . ¥ 

~ C2 ¥, 
~~ 
* 


» 


ZONING COMMISSION OF THE DISTRICT OF COLUMBIA 
Bese map by Netiena! Copitel Plenning Comminsion ADOPTED MAY I2,1958-AMENDED TO JUNE4, 966 


BRIEF FOR APPELLANTS 


a ea EE 


IN THE 


United States Court of Appeals 


For raz District or Cobums1a Crscurr 
| 


No. 20,846 


Trerma A. Diepricu, Epwin Suzzros and Terma A. 
Drepricx, Trustees U/W/O Bzewarp T. Drepricx, De- 
ceased Ciara H. Donoxoz, Appellants, 


ve | 


Tae Zontnc CoMMISSION FOR THE Disrricr or CoLuMsBr, 
Cuantes M. Duxs, Warren N. Tosrtver, Joun B. 
Duncan, J. GEORGE Srewarr, T. Surron Jerr, 

Appellees. 


—= 
Appeal From the United — District Court for the 
District o: f Columbia 
United States Court of Appeals 


for the Diesror tec’ ~ «+ Circuit 


: Nowjciar v M. Guascow 
FILED OCT 6 4967 Georges H. CLark 
Warne 8. Quix 
700 Tower Building 
Washington, D. C. 20005 


Attorneys for Appellants. 


Of Counsel. 


Purss or Brzon S. Adams Pactra, Inc., Wasxmraron, D.C. 


QUESTIONS PRESENTED 


1. Was the Zoning Commission’s action in denying the 
application for rezoning of Appellants’ property con- 
trary to the substantial and uncontroverted evidence 
of record, unreasonable, arbitrary, capricious, dis- 
criminatory, having no relationship to the health, 
safety, morals, convenience, order, prosperity or gen- 
eral welfare of the District of Columbia, and, there- 
fore, unlawful and unconstitutional? 


. Did the Zoning Commission act contrary to law when, 
after a public hearing conducted pursuant to statu- 
tory authority, it denied Appellants’ request for 
change of zoning without making any findings of fact 
or indicating the basis for the denial, 
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IN THE 


United States Court of Appeals 


For tue Disrricr or CoLuMBIA CIRCUIT 
No. 20,846 


Treuma A. DiepricH, Epwin SHetron and THELMa A. 
Drepricu, Trustees U/W/O Brrnazp T. Diepricy, De- 
ceased Ciara H. Donoxoz, Appellants, 

v. 


Tue ZONING COMMISSION FOR THE DisTRICT OF CoLuMBL, 
Cuartes M. Duxe, Watrer N. Tosrtner, Jonn B. 
Duncan, J. Georce Stewaszr, T. Surron JErt, 

Appellees. 


Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal from the judgment of the United 
States District Court for the District of Columbia entered 
on January 16, 1967, granting the motion for summary 
judgment of Appellees herein and denying the motion 
of summary judgment of Appellants herein. The United 
States District Court for the Distriet of Columbia had 


2 


jurisdiction of the proceedings below by virtue of the D. C. 
Code §$11-521 (Supp. V, 1966) and jurisdiction is not in 
question. (See J. A. 2). 


This Court has jurisdiction pursuant to 28 U. S. C. 
§ 1291. 


STATEMENT OF THE CASE 


This is an action for mandatory injunction (J. A. 2) 
against the Zoning Commission of the District of Colum- 
bia brought by Thelma A. Diedrich, owner of an undivided 
one-half interest of Parcel 235/64, containing approxi- 
mately 14.0 acres and Edwin Shelton and Thelma A. 
Diedrich, Trustees U/W/O Bernard T. Diedrich, Deceased, 
Trustees of an undivided one-half interest in said parcel 
of land. Clara H. Donohoe is the owner of Parcel 235/35, 
containing 23,652 square feet. The subject property is 
located on the west side of Wheeler Road, between Ala- 
bama Avenue and Congress Street, S. E. The complaint 
prays that a mandatory injunction issue requiring the 
Zoning Commission of the District of Columbia to vacate 
its Order dated February 15, 1966, in Zoning Commission 
File No. 65-124 (J. A. 13), denying, after public hearing, 
plaintiffs’ application (J. A. 9) for a change in zoning of 
the above-described property from R-2 (one-family semi- 
detached dwellings) to R-5-A (general residence) and 
ordering the Commission to rezone said property in ac- 
cordance with the application. 


On November 27, 1965, plaintiff Diedrich and Shelton, 
owners of Parcel 235/64, filed an application (J. A. 9) 
for a change in zoning from R-2 to R-5-A with the Zoning 
Commission of the District of Columbia. The applica- 
tion for the change in zoning and the exhibits attached in 
support of the request included the facts that the subject 
property was bounded on the north, east, west and even 
to some extent on the south by R-5-A zoning districts, and 
that such R-5-A was the predominant zoning in the area 
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(J. A. 9, 69); that the property had direct access to Ala- 
bama Avenue, South Capitol Street and other principal 
streets and was, for these reasons, well suited for apart- 
ment development (J. A. 9, 10) ; that the subject property, 
prior to May 12, 1958, was zoned Residential 40A which per- 
mitted the erection of apartment buildings (J. A. 10); 
that the changes in zoning around the subject property 
since May 12, 1958, (the date of the adoption of the 1958 
Zoning Map which placed the subject property in the new 
R-2 zone), changed the zoning pattern for the area and 
supported the rezoning (J. A. 10, 69); that the subject 
property was ideally located in close proximity to St. 
lizabeth’s Hospital, Oxon Run Recreational Center and 
Congress Heights playground (immediately to the north) 
(J. A. 10, 69); and that, if granted, the change in zoning 
would provide substantial additional housing units for 
medium and low-medium income families to help meet the 
critical need for such housing (J. A. 10, 11). 


Based upon these points in support of the change in 
zoning, the Zoning Commission on December 28, 1965, 
granted a public hearing and so notified the plaintiffs. 
The Commission included in its notice and advertisement 
Parcel 235/35, owned by the plaintiff Clara H. Donohoe. 
The public hearing was conducted on January 24, 1966. 
‘At the hearing, plaintiffs appeared in support of the pro- 
posal to change the zoning on the subject property and 
the following evidence was presented: 


1, The Zoning Advisory Council’s report to the Zoning 
Commission recommending approval of the proposed 
change in zoning (Exhibit D to the complaint) (J. A. 12, 
15). The Zoning Advisory Council emphasized that the low- 
density apartments permitted and being developed in the 
surrounding R-5-A districts ‘‘are going to improve the 
neighborhood’’ and that the proposed zoning and conse- 
quent development would further improve the neighbor- 
hood. 
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2. The unanimous recommendation of approval of the 
Citizens’ Zoning Advisory Committee (J. A. 16). In de- 
livering this recommendation, the Director of Planning for 
the District of Columbia stressed the fact that a change to 
R-5-A would permit garden-type apartments, but that 
other zoning restrictions, such as lot occupancy, height, 
number of stories, ete., would remain the same as under 
R-2 zoning. 


3. The written statement of the applicants containing 
evidence supporting the requested change in zoning (J. A. 
46). 


4, An aerial photograph which included the subject 
property and that property immediately surrounding it. 
(J. A. 59) 


5. A reproduction of the zoning map of the District of 
Columbia for this area of the city on which was shown the 
zoning changes approved by the Commission in the area 
since the adoption of the net zoning map in 1958 (J. A. 69). 


6. An excerpt from the Staff’s Report of the National 
Capital Planning Commission for its 1965-85 Plan (J. A. 
53-58), indicating that the National Capital Planning Com- 
mission recognized the potential and suitability of a large 
increase in density of development of land in the Ana- 
costia area (encompassing the subject property). 


7. The testimony of Mr. Leonard Haft, architect and 
land planner (J. A. 61), stating that the kind of apart- 
ment development proposed for the subject site would be 
an appropriate improvement of the land and that such 
development would not adversely affect the surrounding 
area. Further, Mr. Haft described the proposed develop- 
ment and its amenities. 


8. The written opinion of Mr. Thornton W. Owen (J. A. 
62), a real estate expert, stating that the proposed change 
in zoning would be in keeping with the trend and would be 
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compatible with development in this section of the city. 
Mr. Owen also stated that the rezoning of the property to 
R-5-A would contribute greatly to alleviating an already 
existing shortage of this type of zoning—especially since 
the subject property is ‘‘one of the few remaining tracts 
of land in the area that could be made available for 
multiple housing.”? (J. A. 63). 


9. In the written statement of the applicants, it was 
pointed out that there is a shortage of approximately 
50,000 housing units in the District of Columbia and that 
the change in zoning proposed, permitting the develop- 
ment of this large tract of land with apartment units, 
would, in part, meet this critical need for housing (J. A. 
50). 


10. Additionally, applicants noted in their statement 
that no new single-family development had occurred in 
the area for the past ten years and that all new housing 
in the area had been for multi-family use (J. A. 50). The 
reason for this was stated: 


Because of the scarcity of land within this area, land 
values do not permit the development of residential 
construction which will permit a builder to erect 
single-family dwellings in this area in competition 
with similar development in Maryland and Virginia. 
It is not realistic to expect that the subject site will 
be developed under its present zoning. (J. A. 50) 


To support this statement, applicants submitted Zoning 
Advisory Council reports in cases since 1958 in which the 
Commission had granted R-5-A zoning for a large tract of 
adjacent land and placed commercial zoning on another 
tract (J. A. 64-66). The report concerning property im- 
mediately west of the subject site stated: 


Case No. 1 


The Council is also of the opinion that a change of 
the zoning of the land under consideration here to 
R-5-A can, with an additional rezoning of the area to 
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the east, be sustained as a comprehensive revision of 
the existing zone plan to permit enlargement of pres- 
ent apartment house districts (Emphasis added.) 


We believe further that the owners of most of the 
unimproved land included in this discussion will not 
proceed with one-family development. This conclu- 
sion is based upon probable sales resistance with re- 
sulting investment risk. Apartment construction on 
the other hand, appears much more practicable and 
should not entail any material investment risk. If 
changed to R-5-A, some of the area will undoubtedly 
be developed promptly. 


No evidence of substance was submitted to contradict 
the evidence submitted by applicants. The President of 
the ‘‘Lets Be Neighbors Civie Association, Inc.,’’? who 
represented residents living in semi-detached dwellings lo- 
cated along Congress and Upsal Streets, S. E., opposed 
the application (J. A. 31). As pointed out by the attorney 
for the applicants, (J. A. 34) these houses were erected 


at a time when the Appellants’ property was zoned for 
apartment use. The gist of the opposition was the sup- 
position or belief that the granting of this change in zoning 
would cause the R-2 property in the immediate vicinity to 
be less desirable as a planned residential area for private 
home owners and that the proposed R-5-A zoning would 
permit a greater density of development with a resulting 
increase in school population in an area where it was stated 
that school facilities were overcrowded. Proponents, in 
answer to the claim of the opposition that school facilities 
would be overcrowded, submitted, a statement reporting 
that there was then under construction the McGogney 
Elementary School with a proposed student capacity of 
1,056, scheduled for completion in October 1966 (J. A. 36). 


In executive session on February 15, 1966, the Zoning 
Commission in face of the evidence of record, the advice of 
the Zoning Advisory Council, and without stating reasons 
or making findings of fact, entered an Order denying plain- 
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tiffs’ application for a change in zoning (J. A. 13). Con- 
sequently, plaintiffs brought an action on May 11, 1966, 
(J. A. 2) for a mandatory injunction and cross-motions for 
summary judgment were filed by plaintiffs and defendants 
(J. A. 39, 43). On January 10, 1967, the District Court, 
by Memorandum Opinion, granted summary judgment for 
the defendant-Appellees and denied plaintiff-Appellants’ 
motion for summary judgment (J. A. 44), and an order 
was entered on January 16, 1967, pursuant to the Memo- 
randum Opinion (J. A. 45). Notice of Appeal was filed 
on February 9, 1967 (J. A. 46). 


STATUTES INVOLVED 


D. C. Code § 5-412 (1961). Zoning Commission created— 
Membership—Assignment of employees. 


To protect the public health, secure the public 
safety, and to protect property in the District of 
Columbia there is hereby created a Zoning Commis- 
sion.... 


D. C. Code § 5-413. 


To promote the health, safety, morals, convenience, 
order, prosperity, or general welfare of the District 
of Columbia and its planning and orderly develop- 
ment as the national capital, the Zoning Commission 
created by section 5-412, is hereby empowered, in ac- 
cordance with the conditions and procedures specified 
in sections 5-413 to 5-428, to regulate the location, 
height, bulk, number of stories and size of buildings 
and other structures, the percentage of lot which may 
be occupied, the sizes of yards, courts, and other open 
spaces, the density of population, and the uses of 
buildings, structures, and land for trade, industry, 
residence, recreation, public activities, or other pur- 
poses; and for the purpose of such regulation said 
commission may divide the District of Columbia into 
districts or zones of such number, shape, and area as 
said Zoning Commission may determine, and within 
such districts may regulate the erection, construction, 
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reconstruction, alteration, conversion, maintenance, 
and uses of buildings and structures and the uses of 
land. 


D. C. Code § 5-414. Purposes of zoning regulations. 


Such regulations shall be made in accordance with 
a comprehensive plan and designed to lessen conges- 
tion in the street, to secure safety from fire, panic, and 
other dangers, to promote health and the general wel- 
fare, to provide adequate light and air, to prevent the 
undue concentration of population and the overcrowd- 
ing of land, and to promote such distribution of popu- 
lation and of the uses of land as would tend to create 
conditions favorable to health, safety, transportation, 
prosperity, protection of property, civic activity, and 
recreational educational, and cultural opportunities, 
and as would tend to further economy and efficiency 
in the supply of public services. Such regulations 
shall be made with reasonable consideration, among 
other things, of the character of the respective dis- 
tricts and their suitability for the uses provided in 
the regulations, and with a view to encouraging sta- 
bility of districts and of land values 


D. C. Code § 5-415. 


..- The Zoning Commission may from time to time 
amend the regulations or any of them or the maps or 
any of them. Before putting into effect any amend- 
ment or amendments of said regulations, or of said 
map or maps, the Zoning Commission shall hold a 
public hearing thereon. 


D. C. Code § 5-417. 


A Zoning Advisory Council is hereby created to be 
composed of a representative designated by the Na- 
tional Capital Planning Commission, a representative 
designated by the Zoning Commission of the District 
of Columbia, and a representative designated by the 
Commissioners of the District of Columbia, all of 
whom shall be persons experienced in zoning practice 
and shall serve without additional compensation. No 
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amendment of any zoning regulation or map shall 
be adopted by the Zoning Commission unless and until 
such amendment be first submitted to said Zoning Ad- 
visory Council and the opinion or report of such council 
thereon shall have been received by the Commission. 


STATEMENT OF POINTS 


The District Court erred in denying plaintiffs’? motion 
for summary judgment and granting defendants’ motion 
for summary judgment for the reasons that: 


1. The Zoning Commission’s decision in denying Appel- 
lants’ request for rezoning was arbitrary and capricious, 
unreasonable, contrary to the uncontroverted evidence of 
record and had no relationship to and was not in accord- 
ance with the health, safety, morals, convenience, order, 
prosperity and general welfare of the District of Columbia. 


2, The Zoning Commission, after conducting a public 


hearing as required by statutory authority, was required 
to make findings of fact or to indicate its basis for its deci- 
sion in denying the application for rezoning of the Appel- 
lants’ property to R-5-A in order to meet due process 
requirements. 


SUMMARY OF ARGUMENT 


1. It is elementary that zoning regulations and zoning 
restrictions can be sustained only if they constitute a legal 
exercise of the police powers. By Act of Congress, dated 
March 1, 1920, 41 Stat. 500, as amended (D. C. § 5-412 
et seq. (1961)), the function of zoning of land in the Dis- 
trict of Columbia was vested in a Zoning Commission, an 
independent quasi-legislative body, consisting of the three 
commissioners of the District of Columbia, architect of the 
Capitol and the Director of the National Park Services. 
The zoning statute sets forth the standards and conditions 
pursuant to which the Zoning Commission may adopt zon- 
ing regulations and zoning maps and amendments thereto. 
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Appellants seek to establish that the denial of their request 
for rezoning violated a basic constitutional limitation in 
that the denial bore no substantial relationship to the pro- 
motion of public health, public safety, public order, se- 
curity, or morals. Further, Appellants seek to establish 
that the Zoning Commission acted contrary to and in 
violation of its statutory authority. Consequently, Ap- 
pellants contend that the District Court erred in its judi- 
cial review of the proceedings before the Zoning Commis- 
sion by allowing the Order of the Commission to stand. 


The evidence in support of reclassification of the subject 
site from R-2 to R-5-A is overwhelming. This evidence in- 
cluded the unanimous spport of the Zoning Advisory Coun- 
cil, composed of persons experienced in zoning and plan- 
ning, the unanimous recommendation of the Citizens’ Zon- 
ing Advisory Committee, expert planning and architectural 
testimony, zoning history, the need for low-medium in- 
come housing and that the subject request would help 
meet this need, the ideal location of the subject site and 
other evidence all to the effect of establishing that the 
granting of the request would be in accordance with the 
health, safety and welfare of the District of Columbia. 


The Court’s function in reviewing a decision of the 
Zoning Commission is to insure that the statutory stand- 
ards have not been violated and insure that the zoning 
for Appellants’ property does not deprive them of their 
constitutional rights. To this end, the Court must deter- 
mine whether the action of the Commission is arbitrary 
and unlawful and having no substantial relation to the 
welfare of the District of Columbia. If the question is 
fairly debatable, the zoning decision should stand; but, 
if the action is in violation of the statutory standards, or 
does not bear a substantial and reasonable relation to the 
police powers, then the decision must fall. In short, Ap- 
pellants believe that the action of the Commission in 
denying the subject request for rezoning was arbitrary 
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and capricious and contrary to the substantial evidence 
of record since the granting of the request would be in 
accordance with the statutory standards set forth in the 
Zoning Act and the denial thereof is not in such 
accordance. 


2. The Zoning Commission, in adopting amendments to 
the zoning maps of the District of Columbia, acts in a 
quasi-legislative capacity. However, in determining the 
facts and making decisions on evidence to determine 
whether zoning restrictions are necessary under the statu- 
tory standards established by Congress, the Commission 
acts in a quasi-judicial capacity. This dual function has 
been recognized in courts throughout the United States. 
In performing its quasi-judicial function, the Commission 
must make findings of fact or indicate reasons for its 
decision in order to comply with due process requirements. 


Moreover, upon review, the Court must be able to ascer- 
tain the basis of the Commission’s action to determine if 
statutory standards have been met. The Zoning Commis- 
sion is composed of experts and possesses the expertise 
indicative of administrative agencies. The Court may 
not substitute its judgment for the Commission’s. The 
District Court decided this case on cross-motions for 
summary judgment where the defendant Zoning Commis- 
sion bound itself to the record for basis of its decision. 
Thus, the Court must have some indication of why the 
Zoning Commission acted as it did. Otherwise, the Court 
in reviewing the record for support of the action would be 
substituting its own judgment and abnegating the exper- 
tise of the Commission. In the instant case, although the 
evidence was overwhelmingly in support of the request, 
the Commission made no findings of fact or stated no rea- 
sons why it denied the application. Appellants believe 
that this constitutes a lack of due process and conse- 
quently, is a basis for remanding the case to the Zoning 
Commission for vacation of its Order denying the request 
and for rezoning the property as requested. 
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ARGUMENT 


1. The Zoning Commission Acted Unreasonably, Arbitrarily, 
Capriciously and Discriminatorily in Denying Appellants’ 
Application for Rezoning in the Face of Substantial and 
Uncontradicted Evidence of Record in Support of the Ap- 
plication, and an Absence of Any Substantial Evidence of 
Record to Serve as the Basis for the Denial of the Ap- 
plication 

The free use of private property may be limited and 
restricted by the enactment and enforcement of zoning 
regulations only when such regulations are reasonable and 
bear a rational and substantial relation to the public 
safety, health, morals or welfare. Nectow v. Cambridge, 

227 U.S. 183, 188 (1928) ; American University v. Prentiss, 

113 F. Supp. 389 (D.D.C. 1953), aff’d, 94 U.S. App. D.C. 

204, 214 F. 2d 282 (1954); Wolpe v. Poretsky, 81 U.S. 

App. D.C. 67, 154 F. 2d 330 (1946); Donovan v. Clarke, 

223 F. Supp. 795 (D.D.C. 1963), vacating 222 F. Supp. 

632 (1963) ; Klomparens v. Duke, Civil Action No. 1579-64 

(D.D.C. Feb. 15, 1966). Under the guise of police power, 

zoning restrictions may not be imposed that are unneces- 

sary and unreasonable upon the use of private property 
or the pursuit of useful activities. Washington ex rel. 

Seattle Trust Co. v. Roberge, 278 U.S. 210 (1928). (For 

an excellent discussion of the meaning and proper usage 

of police power see Tighe v. Osborne, 149 Md. 349, 131 A. 

801 (1925).) 


The Court’s function on review of a zoning decision has 
been set out in Lewis v. District of Columbia, 89 U.S. 
App. D.C. 72, 74, 190 F. 2d 25, 27 (1951): 


The action of zoning authorities * * * is not to be 
declared unconstitutional unless the court is convinced 
that it is ‘‘clearly arbitrary and unreasonable, having 
no substantial relation to the * * * general welfare.” 
If the question is ‘fairly debatable’’, the zoning 
stands. Leventhal v. District of Columbia, 60 App. 
D. C. 229, 230, 100 F. 2d 94, 95. 


13 


However, judicial review of a decision clearly requires a 
review of the record before the Zoning Commission and 
other facts upon which the Commission relied. In the in- 
stant action, the District Court decided the case on cross- 
motions for summary judgment and no additional testi- 
mony or evidenced was offered. When the Court reviews 
the record and finds that a zoning decision fails to bear a 
substantial relationship to the health, welfare and safety 
of the community, the Court should set it aside on the 
grounds that it constitutes a taking of property without 
due process of law either under the Fifth or Fourteenth 
Amendment to the Federal Constitution. American Uni- 
versity v. Prentiss, supra; Wolpe v. Poretsky, supra; Dono- 
van v. Clarke, supra; Klomparens v. Duke, supra. The 
Klomparens case and the Donovan case involved denials 
of zoning applications which the Court found were un- 
reasonable, arbitrary, capricious and not supported by 
substantial evidence. 


Specifically, the District Court and now this Court must 
examine the evidence and facts of this case to determine 
if the denial of Appellants’ request was in accordance with 
the statutory standards established by Congress as set 
forth in the District of Columbia Code at Sections 5-412 
through 5-417, (pp. 7-9, ante). 


Briefly, the statutory standards governing Zoning Com- 
mission action may be summarized as follows: 


The regulations and amendments, under Sections 5-412 
and 5-413, must protect and promote the health, safety, 
morals, convenience, order, prosperity or general welfare 
of the District of Columbia and its planning and orderly 
development as the national capital. Under Section 5-414, 
the regulations must be made in accordance with a com- 
prehensive plan and designed to lessen congestion in the 
streets, to secure safety from fire, panic and other danger, 
to provide adequate light and air, to prevent the undue 
concentration of population, and the overcrowding of land, 
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and to promote such distribution of population and of 
land use as would tend to create conditions favorable to 
health, safety, transportation, civic activity, recreational, 
educational and cultural opportunities and as would tend 
to further economy and efficiency in the supply of public 
services. Such regulations must be made with reasonable 
consideration of the character of the respective districts 
and their suitability for the particular zoning. Appellants 
strongly urge this Court to carefully examine such evi- 
dence and facts considered by the Zoning Commission to 
determine the correctness of the Zoning Commission’s 
action and the lower Court’s decision. 


The area of the subject site, containing approximately 
15 acres, is a large piece of land improved only by one 
single-family residence, almost completely surrounded by 
the R-5-A zoning classification (J.A. 9, 69). Generally, 
the evidence before the Commission showed that the in- 
creased density permitted by the R-5-A zoning classifica- 
tion on the subject property would promote an appropriate 
concentration of population tending to create conditions 
favorable to the health, safety, recreational and educa- 
tional opportunities of the residents therein; the appro- 
priate concentration of population would generate economy 
and efficiency in the public services provided by the Dis- 
trict of Columbia; and the development of the subject 
property with apartment buildings would tend to bring 
about a substantial increase in available housing in the 
District of Columbia, would curtail the increasing shortage 
of housing units in the District of Columbia, and would 
encourage stability of land values in this area of the city. 


Specifically, the following uncontroverted facts and tes- 
timony, when analyzed in the light of applicable legal prin- 
ciples, fully support plaintiffs’ request for an R-5-A zon- 
ing classification and indicate that the granting of the re- 
quest would be in accordance with the applicable stand- 
ards. 
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A. The report of the Zoning Advisory Council recom- 
mended approval of the change in zoning requested by 
plaintiffs (J.A. 12, 15). The Council pointed out that the 
site contains 14.5 acres, that but for one house, it was un- 
developed, that it was for the most part surrounded by 
existing R-5-A zoning, some of which had been developed 
with low-density apartments, and that it was in close 
proximity to park land. After reciting these important 
facts, the Council concluded that the apartments that were 
being built in this neighborhood will improve it, and that 
those which are proposed by the applicants will also im- 
prove the neighborhood. Accordingly, it recommended 
that the Commission grant the change in zoning. This re- 
port, submitted by experienced zoning and planning ex- 
perts (See D. C. Code § 5-417 for composition of Council 
and requirement of report), is entirely factual and should 
not have been rejected by the Commission except for most 
compelling reasons drawn from the undisputed facts of 
record as circumscribed on the cross-motions for summary 
judgment. 


B. The Citizens’ Zoning Advisory Committee recom- 
mended favorably on the proposed change in zoning (J.A. 
16) and noted that such change would permit garden-type 
apartments without relaxing other restrictions of the R-2 
classification, such as permitted lot occupancy, height, 
number of stories (3), ete. This evidence is in particular 
harmony with D. C. Code § 5-414, supra. 


C. Plaintiffs introduced evidence showing that the Zon- 
ing Commission had zoned other property to R-5-A in the 
area immediately surrounding the subject property (J.A. 
93, 48). These specific changes of zoning in the neighbor- 
hood, all since 1958, required the Commission to grant the 
subject change in order to carry out a comprehensive 
zoning plan, protect property values in the area and main- 
tain uniform zoning districts. The Zoning Advisory Coun- 
cil report on an application for R-5-A in 1963, granted in 
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the immediate area, referred to the future rezoning of the 
subject property as being part of a ‘‘comprehensive re- 
vision.”’ (J.A. 64, 65). 


D. The Anacostia area, wherein the subject property is 
located, has the potential for a greater density of devel- 
opment of unimproved land (National Capital Planning 
Commission Staff report, (J.A. 55, 56)). The subject 
property is located close to recreational areas, public 
schools and main transportation arteries, convenient for 
both private and public transportation (J.A. 70)—in pre- 
cise furtherance of the standards of D. C. Code § 5-414. 
The favorable location of this property in this area of 
the city is an important fact which should not have been 
disregarded by the Commission or the District Court. 


BE. Evidence of the zoning history of the subject prop- 
erty was submitted to the Commission establishing that 
prior to 1958, the subject property was zoned 40A which 
permitted the type of apartment development permitted 
under the present R-5-A classification. (J.A. 10,19) Thus, 
the rezoning would encourage stability of districts and 
of land values as provided in Section 5-414, D. C. Code. 


F. Plaintiffs produced considerable testimony concern- 
ing the type of apartment development proposed for the 
subject property. (J.A. 24, 61) This evidence showed 
that the development would be a totally planned project 
and that the rentals for the apartment units would meet 
the needs of the low-medium and medium income groups 
(J.A. 25, 26). Such evidence is clearly consistent with the 
criteria which the Zoning Commission is required to follow 
under the enabling statute. (D. C. Code §§ 5-412 through 
5-414). To properly carry out the mandate of Congress, 
the Commission must provide for the economic utilization 
of land and control of concentration of the growing pop- 
ulation of the District of Columbia to provide a maximum 
number of housing units with a minimum cost to the tax- 
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payer for the public services required. The proposed 
R-5-A zoning would permit this. 


G. Evidence was submitted showing the severe shortage 
of housing units which now exist in the District of Colum- 
bia together with the evidence that plaintiffs proposed a 
project whereby approximately 400 additional low-medium 
housing units could be made available (J.A. 50). The 
import of housing shortage on zoning application was 
recognized by this Court in Wolpe v. Poretsky, supra. 
There, the Court stated in reversing a zoning decision, 
that an order limiting property previously zoned for apart- 
ment use to single-family dwellings, ‘‘in view of the acute 
housing shortage . . . bore a negative relation to the 
public welfare.’’ Additionally, the proposed housing units 
for this site provided a maximum number of amenities, 
such as play areas, swimming pool, bathhouse, and com- 
munity center, at a minimum rental scale. (J.A. 25, 61). 


H. In support of the request for rezoning, the statement 
of a local real estate appraiser was submitted (J.A. 62, 
63). The real estate appraiser stated that the change in 
zoning sought would not have an adverse affect on the 
present character and future development of the area. 
This evidence is directly related to another element which 
the Zoning Commission must consider, namely, the sta- 
bility of zoning districts and the protection of property. 
Additionally, the real estate appraiser pointed out that 
the site was one of the few remaining tracts available in 
this area for multiple housing—again pointing out the 
opportunity for the Commission to further the public in- 
terest by granting the zoning and adding housing units in 
the District. 


I. Applicants noted at the hearing that the subject site 
was not likely to be developed for single-family housing 
because of existing land values. No single-family resi- 
dences had been constructed within the area in the last 
ten years (J.A. 50). A report of the Zoning Advisory 
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Council (pursuant to which property adjacent to the sub- 
ject site was zoned R-5-A) supported this fact. (J.A. 65) 
This report stated that the unimproved land in the area 
<‘will not proceed with one-family development. This 
conclusion is based upon sales resistance with resulting 
investment risk. Apartment construction on the other 
hand, appears much more practicable and should not en- 
tail any material investment risk. If changed to R-5-A, 
some of the area will undoubtedly be developed promptly.”’ 


No evidence was submitted at the hearing to contradict 
or dilute the evidence submitted by the applicants. The 
only statements made in opposition consisted of lay or 
non-expert testimony by (1) the President of the ‘‘Lets 
Be Neighbors Civie Association, Inc.’’, (J.A. 31) and (2) 
a resident of the area (J.A. 35). This evidence was fully 
refuted and shown to have no evidentiary value. 


The President of the civic association stated that there 
was an overcrowding of schools in the area and that the 
R-5-A zoning would be an invasion of the R-2 district. The 
houses owned by the members of the civic association were 
constructed at a time when the subject property was zoned 
for apartment use. Thus, if there was an ‘sinvasion’’, it, 
in effect, was by single-family houses (J.A. 34). More- 
over, the subject property had R-5-A zoning on the east, 
west and north, indicating that granting the request would 
promote the comprehensive plan. 


The applicants submitted a letter on the school situa- 
tion which established that the McGogney Elementary 
School was under construction, to be completed in October 
1966, with a student capacity of 1,056, in close proximity to 
the site (J.A. 36). Thus, new school facilities would be 
immediately available to serve the subject site. 


With regard to the school situation, the construction of 
low-medium income housing in the District of Columbia 
is drastically needed and this need was pointed out to the 
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Commission (J.A. 34-35). To argue that such housing 
should not be provided because of an existing school short- 
age is to defeat the idea of replacing slum housing with 
adequate, structurally sound housing units. More units 
does not mean greater school population; it means more 
housing. This proposed rezoning would permit the ade- 
quate housing of persons now living in substandard units 
(J.A. 28, 29). That additional housing, particularly in the 
Anacostia area, is needed has been recently emphasized by 
the Report of the President’s Commission on Crime in 
the District of Columbia. In particular, the attention of 
this Court is invited to Chapter 10 of the Report entitled 
“The Roots of Crime’’, pages $23, $25, where the Commis- 
sion stated: 


The National Capital Planning Commission (NCPC) 
concluded that the ‘‘enormity of housing needs .. . 
is probably the most important single issue facing 
Washington today. ... 


The shortage of housing is not simply a paucity of 
housing units but a lack of sound uncrowded housing 
which low and moderate income families can afford. 
_..In terms of people, this means, according to the 
NCPC that 299,900 persons (103,300 households) live 
in inadequate housing—housing which is structurally 
substandard, lacking in essential facilities, over- 
crowded, overpriced relative to their income or a com- 
bination of these factors... - 


[T]he city’s supply of private low rent housing is 
being diminished by publie and private market re- 
movals and by increasing housing rentals and prices 
associated with land values... .- 


Although directed towards public housing, the following 
seems pertinent (at page 829): 


In 1955 there were 2,638 acres of privately owned land 
in the city; by 1965 only 738 acres remained. Much 
of what remains is unsuitable for public housing be- 
cause of topography, zoning or prohibitive cost... - 


Use of available sites sometimes meets opposition 
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from local property owners and neighborhood groups 
either because of feared overconcentration of public 
housing or a reluctance to have public housing in 
“good”? neighborhoods. 


The District Court’s duty on review was to determine if 
the Zoning Commission’s decision had a reasonable, ra- 
tional basis under the applicable standards. This, of 
necessity, involves a careful perusal of the evidence of 
record to determine its merits and since the case before 
the District Court was heard on cross-motions for sum- 
mary judgment, the Commission has, in effect, stated that 
any reason for denying the application for R-5-A zoning 
will be found within the record which was before the Com- 
mission. 


Opposition in and of itself should carry no weight. The 
Commission may not rezone or refuse to rezone by pleb- 
iscite. A decision must be made on the merits of the 
application. The Appellants’ right to use their property 
is being restricted and such restriction must bear a sub- 
stantial and plausible relation to the standards established 
by Congress in order to be valid. 


A portion of the District Court’s decision in Donovan v. 
Clarke, supra, 223 F. Supp. at 797, is particularly in point: 


(T)he preponderance of the evidence favored rezon- 
ing. The proponents fairly established that the prop- 
erty is not suitable for a residential classification and 
there was no showing that a commercial classification 
would be unsuitable. A recent case in point was de- 
cided by the Maryland Court of Appeals in The Mayor 
and Council of Rockville v. Cotler et al., 230 Md. 335, 
187 A. 2d 94 (1963). At page 97 of 187 A. 2d, the 
court stated: 


“Here we think that the action of the City which 
purported to be and, we think, was rezoning (sic) 
was arbitrary, discriminatory, and unreasonable. 
It flew in the face of facts developed at the hear- 
ing, and without any showing of adequate cause 
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therefor, it deprived the appellees of the use of 
ore of their property for which it was best 
suited.’ 


Similarly, in the proceedings before the Commission, 
Appellants herein established that their property was not 
suitable for single-family development and no evidence 
was introduced even tending to show that R-5-A was un- 
suitable. Thus, the Commission’s action flew in the face 
of facts developed at hearing and consequently, was ar- 
bitrary, discriminatory and unreasonable. 


In summary, Appellants’ evidence of record, the inde- 
pendent testimony and reports of the Zoning Advisory 
Council and Citizens’ Zoning Advisory Committee clearly 
indicate that the denial of plaintiffs’ request for rezoning 
was clearly arbitrary, unreasonable and capricious, and 
had no substantial relation to the public health, safety, 
morals or general welfare of the people of the District of 
Columbia or to the purposes of zoning regulations as stated 
in Sections 5-412 through 5-414 of the D. C. Code. The 
Commission’s decision was not ‘‘fairly debatable.’? Un- 
der the facts, the District Court was obligated to grant 
plaintiffs’ motion for summary judgment and to deny 
defendants’ motion for summary judgment. 


Il. The Zoning Commission, to Accord With Due Process, Was 
Required to Make Findings of Fact or to Indicate Its Basis 
for Denying Appellants’ Application for Rezoning 

In adopting amendments to zoning maps under the Zon- 
ing Regulations of the District of Columbia, the Zoning 

Commission acts in a quasi-legislative capacity. Gersten- 

feld v. Jett, U. S. App. D. C. , 374 F. 2d 333 

(1967); Garrity v. District of Columbia, 66 App. D. C. 

256, 86 F. 2d 207 (1936). It must also be recognized 

that the Zoning Commission is an administrative body 

created by Act of Congress and possesses only those 
limited powers granted by such Act. The Zoning Com- 
mission, therefore, must make its decisions in accordance 
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with the statutory authority under which it functions and 
when a hearing is conducted as required under the statute, 
such a hearing must meet the minimum standard to as- 
sure procedural due process. This hearing, sometimes re- 
ferred to as quasi-judicial in character, requires considera- 
tion of all evidence of record and findings of facts or a 
statement of basis for the decision. This dual nature 
of zoning commission has been recognized in many cases 
throughout the United States. See eg., Hyson v. Mont- 
gomery County Council, 242 Md. 55, 217 A. 2d 578 (1966) ; 
Woodlawn Area Citizens’ Ass’n., Inc. v. Board of County 
Com’rs., 241 Md. 187, 216 A. 2d 149 (1965); Hamilton 
Company v. Louisville and Jefferson Planning and Zoning 
Commission, 287 S.W. 2d 434 (Ct. of Ap. Ky. 1956) ; John- 
son v. Evangelical Lutheran Church of Messiah, 79 Ga. 
App. 671, 54 S.E. 2d 722 (1949). See Donovan v. Clarke, 
supra, 222 F. Supp. at 634. See also Oppenheimer, Ad- 
ministrative Law, 2 Md. L. Rev. 185. Cf., Bird v. Soren- 
son, 16 Utah 2d 1, 394 P. 2d 808 (1964); Kelley v. John, 
162 Neb. 319, 75 N.W. 2d 713 (1956). 


The only District of Columbia case which discusses the 
dual function of the Zoning Commission is Donovan v. 
Clarke, supra. This case was directly concerned with the 
requirement of fact finding by the Zoning Commission and 
specifically stated that the Commission was required to 
make findings of fact and so remanded the case to the 
Commission. At 222 F. Supp., 634, the District Court 
concluded as follows: 


Certainly the functions of the Commission in plan- 
ning comprehensive zoning for the District of Colum- 
bia are legislative; but, it appears to this Court that 
whenever the Commission acts on the petition of a 
resident for a change in the zoning of his property, 
it acts in a quasi-judicial capacity, in that a determina- 
tion must be reached on the evidence adduced and 
the applicable law, ever mindful of their responsibility 
to the interests of the community to protect the health, 
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safety and welfare. Such a determination is subject 
to review by the courts, not on the merits of the issues 
presented, but as to whether the action was justified 
or was capricious, arbitrary, unreasonable or discrim- 
inatory. Such a review can only be accomplished when 
the decision of the Commission contains findings of 
fact on which the decision was based. 


The later Donovan case vacated the opinion and order 
in 222 F. Supp., remanding the case on grounds not per- 
tinent here, and reversed the Commission ordering the 
rezoning of the property which had been denied by the 
Commission. In vacating the Zoning Commission order 
of denial and basing its decision on other grounds, merely 
stated that ‘‘it is conceded that there is no precedent in 
this jurisdiction for ordering the Zoning Commission to 
make findings of fact’’. No appeal was taken from the 
Donovan decision. Appellants are aware of the lack of 
precedent from the Court of Appeals and are further 
aware of the recent decision in Gerstenfeld v. Jett, supra. 
Appellants contend, however, that the time has come for 
a careful review of the functions of the Zoning Commission 
and due process requirements. The Donovan case and 
other cases cited, supra p. 22, all conclude that a Zoning 
Commission acts to some extent in a quasi-judicial func- 
tion when it holds a hearing pursuant to statute and hall- 
marks of due process must be observed. (Apparently, 
the Zoning Commission, itself, has recently recognized the 
need for public disclosure of their action. On January 
31, 1967, the Commission adopted a new procedural re- 
quirement, effective February 21, 1967, stating: ‘‘The 
minutes of the Zoning Commission meetings will be a 
matter of public record. These minutes will be summary 
in nature and will include the vote of each member on 
each application or case.’’) 


In the District of Columbia, the Zoning Commission is 
required to hold a hearing prior to adopting a map amend- 
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ment by § 5-415, D. C. Code and thus it acts in a quasi- 
judicial capacity. See Jordan v. American Eagle Fire Ins. 
Co., 838 U. S. App. D. C. 192, 201, 169 F. 2d 281, 290 
(1948) ; Donovan v. Clarke, supra. 


As the Court of Appeals of Maryland stated, in Hyson, 
supra: 


We have repeatedly held that the action of zoning 
or reclassification of zoning is a function that is leg- 
islative in nature. However, this does not prevent 
the Council from making administrative findings of 
fact, drawing administrative conclusions and decisions, 
when hearing an application for rezoning, and the 
statute clearly anticipates such action. Cf. County 
Council of Baltimore County v. Egerton, 217 Md. 234, 
140 A. 2d 510. 1 Am. Jur. 2d Administrative Law 
$92. After making its administrative findings of fact, 
ete., the Council is then in a position to exercise its 
legislative function of granting or denying the peti- 
tion for reclassification. 


In performing its administrative function, the Commis- 
sion is required to make findings of fact in order to ac- 
cord with due process requirements. Jordan v. American 
Eagle Fire Ins. Co., supra; Saginaw Broadcasting Company 
v. F. C. C., 68 App. D. C. 282, 96 F. 2d 554 (1938); Tri- 
State Broadcasting Company v. F. C. C., 68 App. D. C. 
292, 96 F. 2d 564 (1938). See 2 Davis Administrative 
Law, $1601, p. 435 (1958), where the author stated that: 


In enunciation of principal, as well as in the attitudes 
that control the application of principal, the law about 
administrative findings is remarkably uniform in both 
federal and state courts. Recognition of strong prac- 
tical reasons for requiring administrative findings is 
almost universal exceptions being very rare. The 
accepted ideal as stated by the Supreme Court, is that 
“‘the orderly functioning of the process of review re- 
quires that the grounds upon which the administra- 
tive agency acted be clearly disclosed and adequately 
sustained.’’ (Citing S.E.C. v. Chenery Corp., 218 U.S. 
80, 94 (1943).) 
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See also, Robey v. Schwab, 113 U. S. App. D. C. 241, 307 
F. 2d 198 (1962), where this Court found that findings of 
fact were required in Board of Zoning Adjustment actions 
(See particularly fn. 11); Cf. Donovan v. Clarke, supra. 


The instant case was decided upon cross-motions for 
summary judgment. The Court, therefore, is limited to 
the evidence of record in determining whether the basis 
for the denial complies with the standards established by 
Congress. In prior zoning cases, this Court has recognized 
that the members of the Commission possess the expertise 
in their field similar to the expertise of other administra- 
tive agencies. The Court upon review of the exercise of 
this expertise may not substitute its judgment, the ration- 
ale appearing to be that the Court does not possess 
similar expertise. It, thus, becomes extremely important 
for the Court to know why the Commission acted in a 
zoning case. This need is emphasized by the facts in the 
instant case. 


As reviewed in detail in Part I of this Brief, the evi- 
dence is overwhelmingly in support of the rezoning of the 
subject property, from R-2 to R-5-A. The Zoning Com- 
mission must have reviewed all of this evidence, including 
the reports of the Zoning Advisory Council and the Citi- 
zens’ Zoning Advisory Committee in denying the appli- 
cation. Absolutely no reasons were given for their de- 
nial. (J.A. 13). Thus, the Court is faced with the propo- 
sition of determining why the Commission failed to rezone 
the property when the rationale is not disclosed either by 
findings of fact or the record. The only conclusion that 
could be reached by this Court under the circumstances 
is that the decision on the subject application was not 
in accordance with the applicable standards and, therefore, 
the order of the District Court should be reversed. 


Appellants believe that they have shown that findings 
of fact by the Zoning Commission are necessary from the 
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standpoint of due process for the review of Zoning Com- 
mission decisions. Zoning restrictions should only be en- 
acted when they are in compliance with the police power 
and statutory authority. If the decision of the Commission 
in denying an application is clearly arbitrary, capricious 
and unreasonable, in that it fails to meet the standards 
established by Congress, the decision must be vacated. 
The Court, upon review, must be able to ascertain the 
reasons for the Commission’s decision. 


CONCLUSION 


The judgment of the District Court should be reversed 
and Appellants’ property should be rezoned to R-5-A. 


Respectfully submitted, 


Norman M. Guascow 
Georce H. Cuark 


Waayne S. Quin 
700 Tower Building 
14th and K Streets, N. W. 
Washington, D. C. 20005 


Attorneys for Appellants 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 

In the opinion of the appellees, the questions are: 

1. Did not the court below properly conclyde that the decision 

of the Zoning Commission, to retain the present neato classification of 

the property in question, was not arbitrary or capricious, but, to the- 

contrary, is reasonably calculated to promote the general welfare of 

the community? 
2. Since the Zoning Commission acts ina legislative capacity, 

did nct the court below properly conclude that the Cdparatssion is not 


required to make findings of fact? 
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SUBJECT INDEX 


Counterstatement of Questions Presented 
Counterstatement of the Case 
Proceedings before the District Court 
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Argument: 


I The Retention of the present zoning classi- 
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II Since the Zoning Commission performs | 
a legislative function, it is not re- 
quired to make findings of fact 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 20,846 


THELMA A. DIEDRICH, etal., 
Appellants, 
Vv. 


ZONING COMMISSION OF THE 
DISTRICT OF COLUMBIA, et al., 


Appellees. 


Appeal From The United States District C 
For The District Of Columbia 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


Proceedings before the District Court 


Appellants filed in the court below a complaint to vacate an or- 


der of the Zoning Commission of the District of Columbia (hereinafter 
| 


referred to as Zoning Commission or Commission) denying their appli- 


1 
cation to change, from R-2 to R-5-A, the zoning classification of 


their property, and to require the Commission to enter, instead, an 
order granting such application (J. A. 2). 

It was alleged in the complaint that the present zoning is unlawful 
because the Zoning Commission, in so classifying the property in 1958, 
'" * * * improperly, unlawfully and in violation of the requirements of 
the D. C. Code §414 (1961), failed and refused to take cognizance of 
the actual physical development in and near Plaintiffs' [appellants] 
property, the changes which had taken place in that area since 1921, 
and the growing population of the District of Columbia, in general, and 
of this area, in particular." (J. A. 4.) Appellants further alleged 
that the order of the Commission, in denying their application, is con- 
trary to the evidence presented, and is, accordingly, arbitrary and 
capricious. Appellants also allege that the Commission erred in failing 


to set forth its reasons for the denial of the application. (J. A. 7.) 


1 "The R-2 District consists of those areas which have been de- 
veloped with one-family semi-detached dwellings and is designed to pro- 
tect them from invasion by denser types of residential development," 
whereas the R-5-A District is designed to permit the development of 
"all types of urban residential development * * * of * * * low height 
and density * * * ." Sections 3102.1 and 3105.1 of the Zoning Regu- 


lations of the District of Columbia. 


Each party moved the court for summary judgment (J. A. 39, 
43). The court, upon consideration of the cross-motions for summary 
judgment, including the pertinent portions of the administrative record 
which were attached thereto, held, in a memorandum opinion, that the 
action of the Zoning Commission was not arbitrary oF capricious, and 
that the Commission was not required to make findings of fact (J. A. 
44). On January 16, 1967, an order was entered, pursuant to the 


memorandum opinion, granting appellees summary judgment and denying 


appellants summary judgment (J. A. 45). This appeal followed on 
| 


February 9, 1967. (J. A. 46.) 


Proceedings before the Commission 
On November 27, 1965, appellants Shelton and Diedrich peti- 

tioned the Zoning Commission to change from R-2 to|R-5-A, the zoning 
classification of their property known as parcel 235/ 64 (J. A. 9). The 
Commission, in executive session, ordered that the application be set 

for a public hearing and, in order to make possible the consideration of 
a more logical zoning district line, ordered, sua sponte, that the zoning 
of a neighboring piece of property, known as parcel 235/ 35 and owned 

by appellant Donohoe, be considered at the same ore (J. A. 12). Ap- 
pellant Donohoe joined in the application of appellants Shelton and Died- 


rich, and they all were and are represented by the same attorneys. 


Parcel 235/64 consists of approximately 14.05 acreg and, with 


the exception of one semi-detached house, is undeveloped. Parcel 


235/35, bordering parcel 235/64 on the northwest, consists of approxi- 


mately 23,652 sq. ft. and is undeveloped. (J. A. 2, 12, 37.) The 
property in question borders Wheeler Road on the east and Savannah 
Street on the north. It is separated from Congress Street on the south 
by private homes, and a portion of it is separated from Sixth Street on 
the west by private homes. (J. A. 37.) 

At the public hearing, the report of the Zoning Advisory Council, 
recommending approval of the application, was received in evidence 
(J. A. 15). It is stated in the report that 


"The site contains a little over 14.5 
acres and is undeveloped except for a 
house facing Wheeler Road. The land 
across Wheeler Road is zoning R-5-A 
and is being developed with low-density 
apartments. Similarly, the land along 
the south end of Randle Place is being 
developed with garden apartments. Both 
of these projects are going to improve 
the neighborhood. To the south of the 
site along Congress and Upsal Street 
the lots are developed with one-family 
semi-detached dwellings. To the north 
of unimproved Savannah Street half the 
block front is a park and the other half 
is developed with old single-family de- 
tached dwellings. 


"In the opinion of the Council the new 
apartments now being built and those that | 
could be built on this site will bring about | 
an improvement in the neighborhood." 


The Citizens’ Zoning Advisory Committee and the Washington 
| 


Board of Realtors also recommended approval of the application 

(J. A. 16, 68). The present zoning classification was placed on the 
property in May 1958, when the entire city was rezoned (J. A. 4). 
Prior to that it was zoned Residential 40A, which permitted the erection 
of apartment buildings (J. A. 4). The property immediately to the 
east, west, and a portion of that to the north is zoned Baur The re- 
mainder of the property to the north and the property to the south is 
zoned R-2. (J. A. 37.) The zoning classification of the property to 
the west was changed from R-2 to R-5-A on January 22, 1963 (J. A. 
6.) | 


Counsel for appellants testified that there is a Shortage of over 


50,000 housing units in the District of Columbia, and that all new con- 


| 
struction in the area during the last ten years has been of the multi- 


family type (J. A. 28-29). He submitted the report of a real estate 
| 

appraiser to support his view that the proposed zoning would not ad- 
| 


versely affect the neighborhood (J. A. 62). Appellants, if successful 


in obtaining the R-5-A zoning, propose to sell the land to a group which 


has represented that they will develop it with an apartment complex of 
400 units, which they hope will be attractive to medium and medium-low 
income families (J. A. 20-21, 29). However, since appellants are 
merely trustees of some of the property, the sale is subject to court ap- 
proval (J. A. 17). The local citizens’ association, known as "Let's 
Be Neighbors" Civic Association, opposed the application. Its presi- 
dent testified that the association is composed of residents adjacent to 
the subject property, and that the proposed zoning would " * * * lower 
the desirability of R-2 property in the immediate vicinity and cause the 
neighborhood to be less desirable as a pleasant residential area for 


private home owners." (J. A. 31.) He stated further that the 


"[s]chools are crowded, recreation parks are limited, police service 


and firemen services are overtaxed, and utilities are overloaded" 
(J. A. 32). In addition to the opposition of the civic association, the 
Commission received approximately 84 separate written communications 
from individuais expressing their opposition to the application. 

On February 15, 1966, the Zoning Commission entered its order 


denying the application (J. A. 13). 


SUMMARY OF THE ARGUMENT | 


The decision of the Zoning Commission to retain the present 
R-2 zoning classification of appellants’ property is consistent with the 
comprehensive zoning plan of the city, is consistent with the wishes of 
| 


| 
the residents of the area, preserves the residential balance of the com- 


munity, does not place any additional strain on the presently overtaxed 


municipal facilities, and, in general, is calculated to promote the 
welfare of the community as a whole. Consequently, the court below 


properly refused to disturb the action of the Commission. Since the 
| 


duty of determining where one zoning district begins and another zoning 


| 
district ends is purely legislative, the Commission is not required to 


| 
set forth its reasons for its actions. 


ARGUMENT 


I 


The retention of the present zoning classi- 
fication of the property in question is con- 
sistent with the comprehensive zoning | 
plan of the city. | 


The law is clear and well-settled that before a court will inter- 
fere with the decision of a body entrusted with the legislative duty of 
determining the type of zoning classification to be placed upon property, 


it must appear that the action of such body is " * * * clearly arbitrary 
| 


and unreasonable, having no substantial relation to the public health, 


safety, morals, or general welfare." Village of Euclid, et al. v. 


Ambler Realty Company, 272 U. S. 365, 395 (1926); Lewis, et al. v. 


District of Columbia, 89 U. S. App. D. C. 72, 190 F. 2d 25 (1951). 
In the latter case, this Court spelled out the controlling principles in 
some detail as follows: 


' * * *Congress has given considerable 
discretion to the Zoning Commission for the 
establishment of a comprehensive zoning 
plan, so that the public welfare may dominate 
the development of the capital city. 


"In reviewing the exercise of that dis- 
cretion, ‘It is not the function of the court 
to substitute its judgment for that of the 
Commission even for reasons which appear 
most persuasive. A suit to declare a zoning 
order void is not an appeal on the merits 
of the issues presented to the Commission 
at its hearing." Wolpe v. Poretsky, 79 
U. S. App. D.C. 141, 143-144, 144 F. 2d 
505, 507-508. ‘The action of zoning 
authorities, as of other administrative 
officers, is not to be declared unconsti- 
tutional unless the court is convinced that 
itis "clearly arbitrary and unreasonable, 
having no substantial relation to the * * * 
general welfare." [Citing cases] If the 
question is "fairly debatable,"’ the zoning 
stands." Leventhal v. District of Columbia, 
69 App. D. C. 229, 230, 100 F. 2d 94, 95. 


* * * 


"* * *But the Zoning Commissioners ,; 
are entitled to consider the entire situation 
in a particular locality. They need not | 
close their eyes to such factors as the ade- 
quacy and good condition of existing buildings 
for the uses to which they are presently being 
put; the need of the community for those’ 
uses, the style and attractiveness of existing 
buildings, and the like. All of this is cer- 
tainly relevant to the preservation of the | 
values of surrounding property. * * *" 


Sometime later, in the case of Association for the Preservation 
of the 1700 Block of N Street, et al. v. Duke, et al. 123 U. S. App. 
D. C. 5, 356 F. 2d 344, 345 (1966), the Court again summarized the 

i 


law by stating: 


"The power of the District Court, and | 
of this Court, to review an action of the — 
Zoning Commission is limited. Weare | 
not to substitute our judgment for that of | 
the Commission. Nor are we to set aside 
its action unless we are convinced that such 
action by the Commission was clearly arbi- 
trary, unreasonable and had no substantial 
relation to the general welfare. ** *" | 


| 
Only recently, in the case of Gerstenfeld v. Jett, et al. 
U. S. App. D. C. , 374 F. 2d 333 (1967), this Court reaffirmed 
its position by stating that "Our scope of review of a Zoning Commis- 


| 
sion determination was spelled out in Lewis v. District of Columbia, 
| 


89 U. S. App. D. C. 72, 74, 190 F. 2d 25, 27 (1951). 


Appellants apparently do not quarrel with the aforesaid state- 
ments of the law, but rest their case on the assertion that the denial of 
their application for a change of zoning " * * * was clearly arbitrary, 
unreasonable and capricious, and had no substantial relation to the public 
health, safety, morals or general welfare of the people of the District 
of Columbia or to the purposes of zoning regulation as stated in Sections 
5-412 through 5-414 of the D. C. Code." They assert further that the 
1 * * *decision was not ‘fairly debatable.’ " 

Section 5-414, D. C. Code, 1961, provides that 


"" * * *(Zoning] regulations shall be 
made in accordance with a comprehensive 
plan and designed to lessen congestion in 
the street, to secure safety from fire, panic, 
and other dangers, to promote health and the 
general welfare, to provide adequate light 
and air, to prevent the undue concentration 
of population and the overcrowding of land, 
and to promote such distribution of popu- 
lation and of the uses of land as would tend 
to create conditions favorable to health, 
safety, transportation, prosperity, protection 
of property, civic activity, and recreational, 
educational, and cultural opportunities, and 
as would tend to further economy and efficiency 
in the supply of public services. Such regu- 
lations shall be made with reasonable consider- 
ation, among other things, of the character 
of the respective districts and their suitability 
for the uses provided in the regulations, and 
with a view to encouraging stability of districts 
and of land values therein." 


Although the above-quoted provision of law is clear and binding 


on the Zoning Commission, the Zoning Commission would be required, 


under appellants' argument, if carried to its logical conclusion, to dis- 


regard such statutory criteria and to zone the entire neighborhood in the 
so-called Anacostia area for apartment construction.| Appellants em- 


phasize that much of the property in the area has been zoned for and 
developed with apartments, and argue that the granting of their appli- 


cation would merely be a logical extension of this type of zoning and 


property development. The same can be said for all the other many 


| 
acres of land in the area which have the same zoning classification as 


the subject property, but such a reason is hardly sufficient to warrant, 
much less compel, as appellants urge, a change in zoning. 

Appellants have made an attractive case before the Commission 
in that their property (1) borders some R-5-A zoned property, (2) is 
located next to some arterial streets, and (3) would, if rezoned so as 
to permit the type of development which has been proposed, make a 
larger inroad on the housing shortage than the type of development per- 
mitted under the present zoning of the property. The other statutory 
criteria, however, must also be considered. In addition to the state- 
ment of the president of the local civic association that recreation parks 


are limited, police and fire services overtaxed, and utilities overloaded, 
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so-called Lewis plan was adopted as the comprehensive zoning plan for 
the District of Columbia, was, by its own terms, calculated to protect 
such areas from invasion from denser types of residential development. 


No showing has been made that this original legislative decision to so 


zone the property was erroneous as a matter of law, or that the latest 
legislative decision to retain such zoning classification is erroneous as 
a matter of law. Certainly a mere showing that the property could be 
used more successfully under a different zoning classification is not 


sufficient. | 


It takes no special expertise to appreciate the benefit that de- 


rives from having a reasonable diversity of residential balance ina 
residential section of the city. It is obviously poor planning to restrict 
one large residential section of the city to apartment house residents 
only. The decision of the Commission to retain the present R-2 zoning 
classification, thereby protecting those who are Posinine in one-family 
semi-detached dwellings from encroachment by denspr types of resi- 
dential development, is representative of the wishes of the residents of 


the area, and is, in all other respects, consistent with sound zoning 


principles. And rather than being inconsistent with the long-range 
plan of the National Capital Planning Commission, as appellant contends, 


| 
the decision is in conformity with such plan which provides, in part, 


that The area [Anacostia] should have a wide range of housing types, 


from high-rise apartments to single-family detached." (J. A. 56.) 


The evidence'before the Zoning Commission, considered as a 
whole and in light of the statutory criteria, demonstrates that the action 
of the Commission was not only not arbitrary and capricious, but that 
it was clearly correct. Therefore, the court below properly refused 


to substitute its judgment for that of the Commission. 


I 


Since the Zoning Commission performs 2 


legislative function, it is not required 
to make findings of fact. 


Appellants say that the Zoning Commission, "[iJn adopting 
amendments to zoning maps under the Zoning Regulations of the District 
of Columbia, * * *" acts in a quasi-legislative capacity and is not, 
under those circumstances, required to make findings of fact. They 
assert, however, that " * * *when a hearing is conducted as required 
under the statute,* * *"" the Commission is acting ina quasi-judicial 
capacity and must, in order to assure procedural due process, make 
findings of fact. 

The identical argument, made under almost identical circum- 


stances, was considered and rejected by this Court in the recent case 


of Gerstenfeld v. Jett, et al., U. S. App. D.C. | , 374 F. 2d 
333 (1967). The Court there said: 


| 
"Because the Zoning Commission operates 
in a quasi-legislative capacity, there is no re- 
quirement that the Commission make findings 
of fact. A party aggrieved by a classification 
of the Zoning Commission may be able to seek 
a special exception before the Board of Zoning 
Adjustment, D. C. Code § 5-420 (1961), and 
this would sufficiently protect his rights to,a 
quasi-judicial hearing of his claim." 


Appellants say that they are aware of the Gerstenfeld case, but 
state that "the time has come for a careful review of the functions of 


the Zoning Commission and due process requirements, " An exami- 


nation of the briefs in the Gerstenfeld case will reveal that the question 
| 


was briefed, and the electronic tape of oral argument will reveal that 


the parties were closely questioned by the Court on this point. This, 


coupled with the above-quoted statements of the Court,| indicates that 


the matter was carefully considered by the Court. Consequently, an 
examination of the many state cases construing Statutes, the provisions 
of which are unlike the statute here involved, would serve no useful 
purpose. See also Garrity v. District of Columbia, 66 App. D. C. 

| 


256, 86 F. 2d 207. 


\ 
Furthermore, the fallacy of appellants' argument, that the 


Zoning Commission acts in a quasi-legislative capacity when it adopts 


amendments to the zoning map, but acts in a quasi-judicial capacity 

'"* * *when a hearing is conducted as required under the statute, Se iy Sa 
is readily apparent. Section 5-415, D.C. Code, 1961, provides that 
"fb lefore putting into effect any amendment or amendments of said regu- 
lations, or of said map or maps, the Zoning Commission shall hold a 
public hearing thereon.* * *" [Emphasis supplied.] From the fore- 
going, it can be seen that the Commission, prior to adopting any amend- 
ment to the zoning map, must conduct a hearing. This is true regardless 
of whether the amendment involves a complete rezoning of the city, as 
was the case in 1958, or merely involves, as is the case here, the 
changing of the zoning classification of one piece of property. Clearly, 
the Commission is performing the same legislative function in each 
instance. 


Quite frequently the Zoning Commission can determine from 


the application itself that a request for an amendment to the zoning 


map is not meritorious. In such cases the Commission, without 
affording the applicant a hearing, rejects the application outright, 
as is its prerogative under the foregoing statute. Had such a course 
been followed here, appellants would have had no justifiable cause to 


complain. 


CONCLUSION 


| 
In view of the foregoing, it is respectfully submitted that the 


judgment of the court below is, in all respects, correct and should, 
| 


therefore, be affirmed. 


CHARLES T. DUNCAN, 
Corporation Counsel, D.C. 


HUBERT B. PAIR, 
Principal Assistant Corporation 
Counsel, D. C. 
| 
RICHARD W. BARTON, 
Assistant Corporation 
Counsel, D. Cc. 
| 
JOHN R. HESS, | 
Assistant Corporation 
Counsel, D. C. 
| 
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UNITED STATES COURT OF APPEALS 


for the District of Columbia Circuit 


No. 20,846 


THELMA A, DIEDRICH, et al., 
Appellants, 
Vv. 


ZONING COMMISSION OF THE 
DISTRICT OF COLUMBIA, et al., 


Appellees 


MOTION FOR HEARING EN BANC 


Thelma A. Diedrich, Edwin Shelton and Thelma A 
| 


as Trustees U/W/O Bernard T, Diedrich, Deceased, and Cla 


.» Diedrich, 


ra H, Donohoe, 


by their attorneys, move this Court for a hearing en banc in this 


appeal and as ground therefor state as follows: 


1. This is an appeal from the decision of the 


Court granting summary judgment for defendants-Appellees 


District 


and denying 


summary judgment for plaintiffs-Appellants involving an Order of the 


Zoning Commission of the District of Columbia rendered after public 


| 
hearing. | 


2. As one of the bases for this appeal, Appel 


that the Zoning Commission was required to make findings 


lants assert 


of fact or 


to state reasons for their decision in order to meet procedural due 


process requirements, 


3. This Court, in Gerstenfeld v. Jett, U.S. App. D.C. 
>» 374 F. 2d 333 (1967), held that "because the Zoning Commission 
operates in a quasi-legislative capacity, there is no requirement that 


the Commission make findings of fact." 


4. Appellants agree that in amending zoning regulations, the 
Commission acts in a"quasi-legislative" capacity. However, Appellants 
assert that the Zoning Commission, in determining whether the facts 
pertinent to a rezoning application require the granting of the appli- 
cation under the statutory standards established by Congress (D, C. Code 
§ 5-412 et seq.), acts in an administrative or quasi-judicial capacity. 
This assertion has explicit support throughout the United States. See 
for example, Hyson v. Montgomery County Council, 242 Md. 55, 217 A. 2d 
578 (1966); Woodlawn Area Citizens' Ass'n., Inc. v. Board of County Com'rs., 
241 Md. 187,216 A. 2d 149 (1965); Hamilton Company v. Louisville and Jeffer- 
son Planning and Zoning Commission, 287 S.W. 2d 434 (Ct. of Ap. Ky. 1956); 
Johnson v. Evangelical Lutheran Church of Messiah, 79 Ga. App. 671, 54 S.E. 
2d 722 (1949). See Donovan v. Clarke, infra. See also Oppenheimer, Admin- 


istrative Law, 2. Md. L. Rev. 185. C£., Bird v. Sorenson, 16 Utah 2d 1, 


394 P. 2d 808 (1964); Kelley v. John, 162 Neb. 319, 75 N.W. 2d 713 (1956). 


(See pp. 27 through 32 Appellants' Brief filed this date). 
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5. Appellants further assert that when the Zoning Commission 


acts in the administrative or quasi-judicial capacity, it is required 


under due process requirements to make findings of fact. 


Jordan v. 


American Eagle Fire Ins. Co., 83 U.S. App. D.C. 192, 201, 169 F, 2d 


281, 290 (1948); Saginaw Broadcasting Company v. F. C. c., 68 App. D.C, 


282, 96 F, 2d 554 (1938); Tri-State Broadcasting Company 


v. F. C. C., 


68 App. D.C. 292, 96 F. 2d 564 (1938). See 2 Davis Administrative 


Law, 8B 1601, p. 435 (1958). (Apparently, the Zoning Commission, itself, 


has recently recognized the need for public disclosure of their action. 


| 
On January 31, 1967, the Commission adopted a new procedural require- 
| 


ment, effective February 21, 1967, stating: "The minutes of the Zoning 


Commission meetings will be a matter of public record. These minutes 


will be summary in nature and will include the vote of each member on 


each application or case."). 


Appellants recognize that there is no precedent for this 


assertion under the Court of Appeals decisions. The opposite view was 


apparently taken in Gerstenfeld v. Jett, supra. However, the United 


States District Court for the District of Columbia in Donovan v. Clarke, 


222 F. Supp. 632, vacated on other grounds, 223 F. Supp. 


ruled precisely in point when it stated: 


795 (1963), 


Certainly the functions of the Commission in planning 


comprehensive zoning for the District of Columb 
legislative; but, it appears to this Court that 


ia are 
whenever 


the Commission acts on the petition of a resident for a 
change in the zoning of his property, it acts in a quasi- 
judicial capacity, in that a determination must ‘be reached 
on the evidence adduced and the applicable law, ever 
mindful of their responsibility to the interests of the 
community to protect the health, safety and welfare. Such 
a determination is subject to review by the courts, not on 
the merits of the issues presented, but as to whether the 
action was justified, or was capricious, arbitrary, unrea- 
sonable or discriminatory. Such a review can only be 
accomplished when the decision of the Commission contains 
findings of fact on which the decision was based. 


6. In this particular case nowon appeal, the evidence 
before the Zoning Commission, including the Zoning Advisory Council 
report and the Citizens' Zoning Advisory Committee report, was over- 
whelmingly in favor of a grant of rezoning from R-2 to R-5-A for the 
Appellants' property. Yet, absolutely no reasons or findings of fact 
were given or suggested by the Commission as a basis for their denial 


of the application. 


7. Accordingly, Appellants believe that the question of the 


requirement of findings of fact by the Zoning Commission under due 


process requirements is one that should be reconsidered en banc in 


light of cases decided contrary to Gerstenfeld v. Jett, supra. 


WHEREFORE, for the foregoing reasons, Appellants most 


respectfully request this Court to grant a hearing en banc in the 


instant appeal. 
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I hereby certify that a copy of the foregoing Motion for 
Hearing en banc was mailed, postage prepaid, to John R. Hess, 
Esquire, Assistant Corporation Counsel, at his office in the Office 
of the Corporation Counsel, 14th and E Streets, N. W., District 
Building, Washington, D. C., 20004, attorney for Appellees, on this 


30th_ day of June 1967. 


